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What did you do today 


... for Freedom? 


Today, at the front, he died... Today, what did you do? 
Next time you see a list of dead and wounded, ask yourself: 
“What have J done today for freedom? 
What can I do tomorrow that will save the lives of 


men like this and help them win the war?” 


To help you to do your share, the Government has organized the Citizens Service Corps as a part of local 
Defense Councils, with some war task or responsibility for every man, woman and child. Probably such a 
Corps is already at work in your community. If not, help to start one. A free booklet available through this 
magazine will tell you what to do and how to do it. Go into action today, and get the satisfaction of doing a 


needed war job well! EVERY CIVILIAN A FIGHTER 
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For 48-Hour Wartime Workweek .. . 


LABOR LAW SERVICE 


Loose Leaf @ Always Up-to-Date 


If you are being looked to for the answers to the thousand-and-one 
puzzling questions emerging under the intricate new “48-hour wartime 


workweek order,” you will need essential facts quickly, fully, regularly. 


The CCH LABOR LAW SERVICE, in four handy loose leaf 
volumes, reports all pertinent facts and information on this and every 
other important angle of war-born regulation, restriction and control 
of labor, of this and every other important federal and state law on 
labor and allied topics, including: National War Labor Board provi- 
sions, National Labor Relations Act, Fair Labor Standards Acts, war 
emergency wage stabilization, public contracts laws relating to labor, 
anti-injunction laws, state labor relations acts, state wage and hour 


laws, and related current developments in the field of labor law. 


Everything is arranged for quick reference or careful study in 
convenient loose leaf binders behind tabbed guides. Moreover, per- 
tinent court decisions originally reported currently in loose leaf are 


reissued in bound volumes as needed, and supplied without extra charge. 


Write for complete details 


COMMERCE) CLEARING; HOUSE, ING. 


PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 
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FEDERAL SAVINGS 
AND LOAN SHARES 


Ideal Investment for 
Long Term Funds 


The shares issued by selected Federal 
Savings and Loan Associations have 
become recognized through invest- 
ment in them of more than two billion 
dollars by Corporate Trustees, Ceme- 
tery Associations, Insurance Com- 
panies, Foundations, Individuals, etc. 


Principal invested in the share is free 
from fluctuation, being secured by 
first mortgages and the issuing asso- 
ciation’s reserves and borrowing ca- 
pacity as well as F.S.L.I.C. insurance 
up to $5,000 for each investor, in 
each institution. 


Return is remarkably high in relation 
to the share’s security and liquidity, 


averaging currently about 3% per | 


annum and having a record of high 
consistency. 
problem or expense devolves upon 
the holder of this ideal investment. 


Further information on the Federal 
Savings and Loan Share is available 
upon request to this office. 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg+ Chicago, Illinois 


A non-profit corporation created for your more conven- 
ient consideration of its members’ Federal Savings and 
Loan Shares as investments. 


Recognized Consistent 
Investment Return 
Non-Fluctuating Convenient 
Principal \)y Investment 





Yet no management | 











There is... 
"a time to laugh" . . . 


Ecclesiastes 3: 4 


Early to Bed 


The grizzled Carolina mountaineer and his son were 
on their annual pilgrimage to the county seat. Their 
business was to require two days, and when night fell, 
they made their way to the courthouse square, where 
they settled upon a bench alongside a group of fellow 
rustics. 

When they had been there for some time, the court- 
house clock began striking. It bonged off the hours up 
to twelve, and then, out of fix, it struck the thirteenth 
time. 

The mountaineer jumped to his feet. 

“Git up from there, boy!” he exclaimed. “We got to 
be agoin’. This is the latest I’ve ever knowed it to be!” 


A Soft Answer Turneth Away Wrath 


The eminent British barrister, Sir Frank Lockwood, 
was once delivering a political speech, when he was in- 
terrupted by a man in the audience, who shouted, “All 
lawyers are rogues.” 

“I am glad to greet this gentleman as a member of my 
profession,” quietly rejoined Sir Frank, “but he need 
not proclaim our shortcomings to the whole world.” 


No Lawyers in Heaven? 


Once upon a time, so the story goes, the fence broke 
down between Heaven and Hell. St. Peter appeared at 
the broken section of the fence and called out to the 
Devil: 

“Hey, Satan, it’s your turn to fix it this time.” 


“Sorry,” replied the boss of the lower regions, “my 


| men are too busy to go about fixing a mere fence.” 


“Well, then,” scowled St. Peter, “I'll have to sue you 
for breaking our agreement.” 

“Oh, yeah,” echoed the Devil, “Where are you going 
to get a lawyer?” 


Was He or Wasn’t He? 


Lawyer: “Your Honor, I claim the release of my client 


| on the grounds of insanity; he is a stupid fool, an idiot, 
| and he is not responsible for any act he may have com- 


mitted.” 

Judge: “He doesn’t appear stupid to me.” 

Prisoner: “Your Honor, just take a look at the lawyer 
I've hired!” 
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Our Cover—This month we have 


Abraham Lincoln as a captain in the 


Black Hawk War. The cover repro- 


duces Leonard Crunelle’s fine statue 
of Lincoln, at Dixon, Illinois. Mi 


Crunelle is a distinguished sculptor, 


who was a pupil and associate of 
Lorado Taft. Among his works are 
Governors Oglesby and 


Negro wal 


statues of 
Palmer of Illinois, the 
memorial at South Parkway and 35th 
Street, Chicago, a recent monument 
Major General 


(second in command 


in Washington to 
Artemas Ward 


Washington when the 


to Georg« 


Continental Army was organized 


and several Lincoln figures. 


Private Industry and the Lawyer 
Donald S. Frey, of the New York 
Bar, discusses the lawyer's place in 
planning not only for the operation 
of American private industry during 
wartime, but also the role he must 
play in clarifying for his clients the 
rights and duties which will natu 
war, from the 


rally flow, after the 


application to the whole world ol 
the principles of the free competitive 


system 


Patent Suits Against the Government 
—This article, by Clifton V. Edwards, 
New York 
charges made a short time ago in a 
pamphlet entitled, Sore Spots in the 
Patent System. The author deals ex 


tensively with such alleged deficien 


of the Bar, replies to 


cies of the Court of Claims as slow, 
ponderous and expensive procedure, 
protracted hearings, and weary stages 
of proposed findings. He follows this 
with a full explanation of features 
of the Court of Claims practice, end 
ing on the note that criticisms of that 
Court do not seem to be relevant to 
the question of improving the patent 


system. 


Civil Jury Trials and Tribulations 
Judge Clarence G. Galston, of the 


United States Court, Eastern Dis 
trict of New York in an address be 


fore the Association of the Bar of 


IV 


IN THIS ISSUE 


the City of New York, analyzes, with- 
out sentimentalism, trial by jury as a 
part of our inheritance from the 
Common Law of England, with a 
view to its reform. He discusses vari- 
ous systems used to determine the 
intelligence of jurors, and questions 
the need for a jury of twelve persons. 
Judge Galston advocates the delivery 
by district judges of preliminary ex- 
planations of trial procedure to both 


grand juries and petit juries. 


Review of Supreme Court Decisions 
Fourteen decisions were handed 





down March |, five decisions on 
March 8. We also review or sum- 
ANNUAL TOPICAL INDEX 


In Volume 62 of the American 
Bar Association Reports there was 


printed a complete index of sub 





jects dealt with in the first 93 | 


volumes of the JourNaL. In 
Volume 65 of the Reports and 
volumes, topical in 


XXIV of the 


and of each succeeding 


subseque nt 


dexes of Volume 


JOURNAI 
been printed. Re 


volume, have 


prints are available at $1 each of 
‘) 


the topical index of the first 23 


volumes. 











marize eleven opinions handed down 
before March 1. It must be clear that 


lack 


available space for a complete dis 


in present circumstances we 
cussion of all the questions of law 
dealt with in these opinions. Ow 
object is to make it easy for our 
readers to see the trend of the deci- 
sions and to enable them to seek out 
those which it will be advantageous 
for them to examine from the orig 
inal text, in view of their particula 


type of practice. 


The Viereck case, No. 458, is the 


which most comment has 


\ German -agent found 


one on 
been made. 
guilty of failure to make a compre 


hensive of his activities is 


given a new trial because the indict 


report 


ments and proof showed failure to 


disclose personal activities and th 
was a general verdict only. The 
marks addressed to the jury by 
the prosecuting attorney were con 
mented upon in the opinion. Furthe 
it was said that the trial judge should 
discours¢ 


counsel’s 


have stopped 


without waiting for an objection 
establishing mini 


State statutes 


mum prices for the sale of milk came 
federal 


which required competitive bidding 


into collision with statutes 
and at least implied an obligation to 
award the contract to the lowest and 


Milk pro 


duced on lands within the state, but 


most responsible bidder. 


under federal control, was involved 


Opposite results were obtained in 
California. ‘The 


characteristics was 


Pennsylvania and 
distinguishing 
that in California the United States 
had acquired undisputed ownership 
before the state 


land price 


of the 
fixing statute went into effect, while 
in Pennsylvania the Government had 
a mere temporary right of user with 


out ownership. 


In the broad field of state and fed 


eral taxation, five opinions wer¢ 


handed down. One dealt with the 
effect of the gratuitous cancellation 
of indebtedness. The Government 
claimed that cancellation should be 
Court held 


that it was a gilt not subject to in 


treated as income. The 


come taxation. 


Griffiths, the ques 
tion Eisner v. Ma 
comber be overruled, but the Court 


In Helvering v. 
arose whethe 
declined to state that question, hold 
ing only that in the instant case the 
Court was unable to find that Con 


gress intended to tax dividends. 


A similar decision dealt with divi- 
dends paid by notes and held that 
under the strict letter of the law the 
corporation was entitled to a “divi 
dends paid credit” when it paid the 


notes. 
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...1S OVER HALF A CENTURY OLD 





ad The verdict has always been one of unanimous approval 
for F&D’s unparalleled service to attorneys and others who 


need Court or Fiduciary Bonds. 


on In most communities throughout the country a phone 
be call to the local Fs&D agent is all that’s needed to produce 


in the desired bond at the required time. 





le Buy 
UNITED FIDELITY AND SURETY BONDS + BURGLARY AND GLASS INSURANCE 


ir WAR 
Id BONDS 


‘| FIDELITY AND DEPOSIT COMPANY 
rh] O F MARYLAN OD BALTIMORE 


he WITH WHICH 1S AFFILIATED THE AMERICAN BONDING COMPANY OF BALTIMORE 








Al \prit, 1943 VoL. 29 Vv 

















y= 1s M0 
BLACKOUT 


) fs 
DO YOU REMEMBER THE LATIN PHRASE of egal < ibd, 
Cc 


‘“‘ubi jus abi remedium’’? 
WHERE THERE IS A RIGHT, THERE IS A 
REMEDY—a maxim as old as the law itself 


might he symbolic of all our liberties. 


An attorney's whole scope of professional activities might be 
embraced within the limits of defining, enforcing, and _ pre- 


venting encroachment on these liberties. 


In America there is no blackout of these rights. Your right 
to offer your assistance, your clients’ right to accept, remain, 


thank God, the safest guaranty of democracy. 


Awe RICAN _JURISPRU DENCE 


has helped many lawyers interested in a search for specific 
rights and remedies. It embraces a survey of the entire field 


of the law. As it has helped others, so will it help you. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


pa a ~ l/ Yy 


BANCROFT-WHITNEY CO. 
San a Pababiel C alif. 
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WASHINGTON SERVICES TO MEMBERS 


The Supreme Court Opinion Service will furnish at 
$1.00 each, copies of opinions by airmail as soon as 
available from the printer. The opinion usually may 
be had within 24 hours after the decision is announced. 
rhe Supreme Court's docket number and the name of 
the case should both be stated, if known. When these 
are not known, sufficient description of the case should 
be given so that it may be readily identified. 


The Document Service is an additional service to 
members. It will furnish other current government 
documents, publications, and reports, available in 
Washington, on a similar basis, the base charge for each 
item requested being $1.00. To this will be added the 
cost of the document, when not obtainable free, and 
the cost of mailing; both of which, when known to the 
member, should be added to the $1.00 for each docu- 
ment and enclosed with the request. Regular mail will 
be used in this service unless otherwise requested and 
extra postage added to the remittance. It is not con- 
templated that formal bills will be rendered for cost 
of the publications and postage where these amounts 
being unknown, are not sent with the request; but the 
member will be advised of the amount due at the time 
the material is sent. Requests under both the above 
services, should be sent to the American Bar Association, 
1152 National Press Building, Washington, D. C.; and 















































Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 


satisfy judgments and 






































| 
| 
all checks drawn to the Association awards, or to guarantee 
compliance with court de- 
di crees. In every county 
} seat in the United States, 
| you'll find a U. S. F. & G. 
agent with power to issue | 
5 | court bonds and other 
H F PA R D S judiciab bonds at a 
| moment's notice. 
| il 
T A T Bl 
| || eWei a = 
| fi UNITED STATES FIDELITY & 
v | i GUARANTY COMPANY 
| Home Office: Baltimore, Md 
| 
| 
| 
| 
AND | Hi 
| Hi 
Hi 
S TAT U T = S i Originators of the Slogan: 
“Consult your Agent or | 
\| Broker as you would your } 
| 1] Doctor or Lowyer'’ 
, a 
|| 
ALWAYS UP TO DATE | Hl | 
| | | 
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Adequately serving his clients 





a lawyer today must familiarize himself with the de- 
cisions of the Federal Courts to determine their rights 


and best interests. 


Proof — 


The last few volumes of Federal Reporter, 2d, include constructions 
of the statutory law of forty-four states, the territories of Hawaii 


and Puerto Rico, as well as a number of the Uniform Laws. 


The Federal Courts are now constantly passing on matters that 


formerly were largely confined to State Courts. 


To determine how the Federal Courts have ruled on any question 


use that modern and always up-to-date medium — 
The naw “Life -Time” 
FEDERAL DIGEST 


Bringing together under a single alphabetical arrangement 
every point of law found in the published opinions of every 
Federal Court — including the U. S. Supreme — from earliest 


times to date. 


Only one place to look! 


Modern pocket-part service does away with all supplemental volumes. 


{sk for full particulars 


including a picture of the set in color 


WEST PUBLISHING CO. ST. PAUL, MINNESOTA 
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KEPORTS OF 


CURRENT EVENTS 


House of Delegates 
Meeting 
March 29-30 
Edgewater Beach Hotel 
Chicago 
THE PRESIDENT PRESIDING 
( to Order 
R Call, Secretary Harry S. KNIGHI 


nnsylvania. 
roval of the Record of the 
g of the House 


last meet 


vort of the Committee on Creden 
ils and Admissions, Chairman Ber 
‘RD J. Myers, Lancaster, Pennsyl 
nla. 


Report of the Board of Governors, Sec 


tary Harry S. Knicut, Pennsylvania 


Remarks by President GrorGE Mat 
icE Morris. 

THe CHAIRMAN OF THE HOUSE PRESIDING 

Statement by the Chairman of the 


Delegates, Guy RiIcHARDS 


Crump, California. 


House of 


fering of resolutions for reference to 


Committee on Draft 


COMMITTEES AND SECTIONS 


Special Committee on Coordination 


and Direction of War Effort and 
the divisional committees thereof 
Committee on Coordination and 


Direction of War Effort, Chai 
man GEORGE MAuRICE Morris 
Washington, D. ¢ 


Committee on War Work, Chair 
man ‘TApPpAN Grecory, Chi 
cago, Illinois 

Committee on Civilian Defense 
Chairman Puitip J. WICKSER 
Buffalo, New York 

Committee on Bill of Rights 
Chairman DouGLas ARANT 
Birmingham, Alabama 

Committee on Improving th 
Administration of Justice 
Chairman JouN | PARKER 
Charlotte, North Carolina 

Committee on Courts and War 
time Social Protection, Chair 
man JOHN M. GoLpbsMITH 
Radford, Virginia 

Public Information Program, Na 
tional Director Rosertr |! 


FREER, Washington, D. ( 
American Citizen 
Chairman HERBERT F 


Philadelphia 


Committee on 
ship, 
GoopRICH Penn 

sylvania 

Military 


Jurisdiction 


Offenses 
Chairman 


Committee on 


and 
DonaALp S. LEONARD, Detroit 
Michigan 


Committee on Custody and Man 
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agement of Alien Property, 
Chairman JosepH W. HENDER 
son, Philadelphia, Pennsylvan 
ia. 

committee on Labor, Employ- 
ment and Social Security, Chair- 
man RicHARD B. SCANDRETT, JR., 
New York City. 

committee International. Le- 
gal War Problems, Chairman 
WituiAmM E. Masterson, Phila- 
delphia, Pennsylvania. 

Special Committee for Correlation of 
Section and Committee Activities 
in Relation to Post-War Planning, 
Chairman JAcos M. LAsHLy, St. 
Louis, Missouri. 


=~ 


~ 


on 


Special Committee on Economic Con 
dition of the Bar, Chairman 
Cuarces B. STEPHENS, Springfield, 
Illinois. 

Special Committee on Civil Service, 
Chairman MuwURRAY 
Cincinnati, Ohio. 


SEASONGOOD, 


Standing Committee on Professional 


Ethics and Grievances, Chairman 
Ore L. Puitiips, Denver, Colorado. 

Special report of Director of Mem- 
bership, Davin A. Simmons, Hous- 
ton, Texas. 

Special Committee on Ways and 
Means, Chairman BENJAMIN WHAM, 
Chicago, Illinois. 

sudget Committee, Chairman Syt- 
VESTER C. SmituH, ]R., Newark, New 
Jersey. 

Section of International and Com- 
parative Law, Chairman Epwarp W. 

ALLEN, Seattle, Washington. 

Section of Commercial Law, Chairman 
W. Lestre MILver, Detroit, Michi 
gan 

Section of Criminal Law, Chairman 
James ]. Rosinson, Washington, D. 
( 

Section ol 
CHaAseE M 

Junior Bar Chairman 


JosepH D. CaLnoun, Media, Penn 


Insurance Law, Chairman 
SmiTH, Chicago, Illinois. 


Conference, 


sylvania 

Ad 
missions to the Bar, Chairman A1 
BERT J. HARNO, Urbana, Illinois. 

Section of Patent, Trade-Mark 
Copyright Law, Chairman Joun A. 
Dienner, Chicago, Illinois. 


Section of Legal Education and 


and 


Report of Committee on Draft, Chair- 
man CHARLES M. LyMaAn, New Ha- 
ven, Connecticut. 


Report of Committee on Hearings, 


Chairman JoserH Roscn, Albany, 
New York. 

Presentation of any matters which any 

state or local bar association or any 


affliated organization of the legal 
profession wishes to bring before the 
House of Delegates. 

Presentation of matters which any 

section or standing or special com- 

mittee wishes to bring before the 


House of Delegates. 


any 


Unfinished business. 
New business. 
Adjournment. 


Office of Alien Property 
Custodian Issues New 


Orders 


HE Alien Property Custodian’s 

Office calls attention to a recent 
General Order, No. 20, published 
February 9, 1943, and earlier General 
Orders Nos. 5 and 6, published 
August 3, 1942. 

General Order No. 20 provides in 
effect that no payment, transfer o1 
distribution of property which is in 
the administration, 01 
which is involved in any action or 


process of 


proceedings, may be made to or for 
the benefit of any person within an 
enemy or enemy occupied country 
unless the Custodian either (1) has 
consented thereto, or (2) has filed a 
statement that he does not desire to 
represent such a person, or (3) has 
appeared in the proceedings on be- 
half of such person, and has been 
given ninety days’ prior notice of the 
proposed payment, transfer or distri- 


bution. 


Under General Order No. 5, all 
persons or officers acting under 


judicial supervision, or similarly 
court controlled proceedings, are re 
quired to file a report of any property 
or interest in the same in which there 
is reasonable cause to believe that an 
enemy country or an enemy or enemy 
controlled national has an interest 

Under General Order No. 6, provi- 
sion is made for service of process 
upon any person within any enemy 
country or any enemy occupied coun- 
try, in connection with such court 
controlled procedure relative to the 


property involved. 
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Ihe administration of General 
Orders Nos. 5, 


delegated by 


6 and 20 has been 
Alien Property 
McNamara, 


assistant to the Alien Property Cus 


the 
Custodian to Francis J. 


todian. 


The the 
has been published in the Federal 


text of aforesaid orders 
Register. Copies of the Orders may 
Office of 


Alien Property Custodian, National 


be secured from the the 


Press Building, Washington, D. C. 


Thurman Arnold Takes 
Oath as Appeals Judge 


| popeees ARNOLD, on March 
17, took the oath as a member of 
the United States Court of Appeals 
for the District of Columbia, to suc- 





ceed Wiley B. Rutledge, who is now 


an associate justice of the Supreme 
Court of the United States. Judge 
Arnold 
Attorney General, head of the Anti- 


was formerly an Assistant 
Trust Division in the Department of 
Justice. 

Clark of Dallas, 


has been nominated by the President 


Tom C. Texas, 


to fill the post vacated by the new 


judge. 
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CURRENT EVENTS 


The Judicial Circuit 
Conference for the 
District of Columbia 


1OUS platitudes had no place in 
the Third Annual Judicial Circuit 
held in 
of Columbia on February 25 and 26. 
The 


by the addresses on the opening 


Conference the District 


tone of the Conference was set 


morning. Chief Justice Stone, who 
is always a great addition to any 
meeting, was introduced by Chief 
Justice D. Lawrence Groner of the 
United States Court of Appeals for 
District of He re- 
ferred to the necessity for maintain- 


the Columbia. 
ing the full strength and vigor of 
the home front and pointed out the 
results being accomplished in the 
judicial system through the appoint- 
ment of committees by the Judicial 
Conference to consider particular 
subjects, the implementation of the 
work by the Administrative Office, 
and the consideration of the com- 
mittee recommendations by the Cir- 
cuit Conferences, followed by the 
submission of proposed legislation 
by the committees to the Judicial 
Conference for approval. He thought 
that over the years this system, which 


has been evolved gradually, would 


strengthen and improve the ad- 
ministration of justice. 
Attorney General Biddle was 


equally concrete in his description of 


the work of the Department of 
Justice in war time. He was of the 
that 


gradually come into a period when 


opinion our country would 


the working out of restrictions on the 
civilian population necessitated by 
the demands of the armed forces 

better co- 
fully 


already 


would be smoother, 


ordinated and more under- 


stood, a condition reached 
in England. 

President George Maurice Morris, 
of the American Bar Association, 
made a timely contribution to the 
program with a thoughtful discussion 
of the organization and methods of 
work of the judicial councils of the 
States, pointing out the parallel be- 
tween them and the Judicial Confer- 


ence of Senior Circuit Judges. The 


work of the United States District 
Court, the Municipal Court of \p- 
peals, and the Municipal Court was 
described by the presiding judges of 
those courts and the morning session 
ended with an account by Director 
Henry P. Chandler, of the Adminis 
trative Ofhce of United States Courts 
of the effect of the war on litigation 
in the federal courts, with emphasis 
on the salutary results being obtained 
by pre-trial procedure. 

The afternoon session was given 
over to an address by Mr. William H. 
Sholes to commemorate the fiftieth 
anniversary of the United States 
Court of Appeals, and to a number 
of committee reports. 

On the second day the Conference 
was addressed by Hon. Justin Miller, 
who spoke convincingly of the need 
for adequate supporting personnel 
the 


pensated. 


for courts, adequately com- 


Supreme Court Justice 
Wiley B. Rutledge pleased everyone 
with his informal but eloquent re- 
marks, and a symposium brought out 
the fine work which is being done by 
the bar both locally and nationally 
in aid of the war effort. 

In the afternoon two proposals 
which have been before the Judicial 
Conference of Senior Circuit Judges, 
involving improvement in the jury 
system and a change in the sentenc- 
ing 
fenders, were vigorously debated. 


and treatment of federal of 

The enthusiastic participation of 
both bench and bar, plus a carefully 
thought out program under the 
Fred M. 


made the Conference 


direction of Hon. Vinson, 
a decided suc 


cess. 


Additional Law 
List Approved 


ee aa ae ae rON, 
INC., 140 Street, New 
York City, publisher of Campbell's 


Nassau 


List, received from the Special Com- 
mittee on Law Lists of the American 
Bar 20, 
1943, a Certificate of Compliance 


Association, on February 
with the Rules and Standards as to 
Law Lists, as to the 1943-1944 edition 


of said list. 
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PRIVATE INDUSTRY AND THE LAWYER 
IN WAR AND POST-WAR 


By DONALD S. FREY 


Of the New York Bar 


MERICAN private industry must make plans for 
its operations in the approaching post-war world, 
and not just “plans to make plans.” In this con- 

nection, lawyers, for business men, can perform a valu- 
ible service by reanalyzing, as related to each client's 

specific operations, those laws that governed private 
business in pre-war days and the new governmental 
omic controls that have become current since Pear] 

Harbor. national experience with peace 

ind wartime trade regulations and upon the pronounced 


Upon our 


post-war aims of our political leaders, lawyers can 
project, for closer study as to each client’s specific opera- 


tions, some of the very probable phases of this general 


tern of post-war governmental economic controls in 


mestic and foreign commerce. In this work, the legal 
ofession as a whole can make its greatest contribution 
ard a just and durable peace. 


yn the subject of governmental economic controls, 
\merican thought as to the basic objectives and func- 
tions of private industry and government has not 
changed materially since Pearl Harbor. In addition to 
the prospect of individual material reward or profit, 

basic objective of private industry or private enter- 
prise is to create better living standards; and the basic 
bjective of government is to maintain our system of a 
free competitive economy which provides the best oppor- 


nity for the improvement of such living standards. 


Pre-War Economic Controls 


In the United States there exists a policy of govern- 
mental economic control, expressed by federal statute 
for over fifty years, namely, that private industry must 
not adopt practices that lead to an unreasonabie 
restraint of trade. Examples of “unreasonable restraints 
of trade” are combinations of private interests which 
agree to fix prices or restrict production, and com- 
panies that practice economically unjustified price 
discriminations on various customers.' For almost thirty 
years the government has prohibited “unfair methods 
of competition and unfair trade practices.’? In addition 
to its objective of maintaining a competitive system and 
thus to penalize any act seriously lessening competition 
as injurious to the public interest, the government has 
prohibited certain unfair or deceptive trade practices 
within the competitive system which although they 
may not have tended to lessen competition were directly 
injurious to the buying public. Examples of such 
practices requiring governmental controls were acts 
of disparagement of competitors or competitive products 
and false advertising of foods, drugs and other products. 

However, by support of the Constitution itself, there 
has been enforced a policy which appears at first blush 
to be somewhat inconsistent with the policy of preserv- 





Sherman Anti-Trust Act became law on July 2, 1890 (U.S.C., 
sec. | et seq.) and declared illegal every contract, combination or 
mspiracy in restraint of trade or commerce among the several 
tates or with foreign nations. Act interpreted in the light of the 
English Common Law which had always prevented restraints on 
free competition in business that tended to restrict production or 
aise prices to the detriment of purchasers of goods and services 
However, actual combinations or mergers of several companies, 
hich result in decreased overhead and costs thereby reducing 
ces and only incidentally making competition more difficult for 
ess favored competitor, is not illegal—See Maple Flooring Manu 
turers Assn. (1925) 268 U.S. 563 (Trade Association meetings) . 
\ct amended Aug. 17, 1937 by Miller-Tydings Act which de 
red legal “minimum price for agreements between a 
roducer or distributor and the retailer, provided certain other 
iditions were fulfilled including the validity of such contracts 
the particular state involved 
2. Clayton Anti-Trust Act became law Oct. 15, 1914 (15 U.S.C. 
“exclusive dealing” contracts 
ere in consideration of a favored price for the purchase of cer 
ain products the buyer agrees not to deal in the competitor's 


resale” 


products, provided such contracts substantially lessen competition 


tend to create a monopoly. The objective behind this law is 
t the trade channels of distribution of goods and services must 
unrestricted and individuals must be able to choose their own 


suppliers and customers, for such condition is a necessary com 


ent of a free competitive system. Contracts between members 
f private industry that do affect restrictions on the ordinary trade 


RIL, 1943 VoL. 29 


channels have been carefully examined by the courts for the 
reason that some such contracts have compensating advantages for 
the general public, as, for example, the assurance of better quality 
—Act amended June 19, 1936 by Robinson-Patman Act which 
amendment declared illegal any discrimination in price between 
different purchasers of commodities of like grade and quality where 
the effect may be substantially to lessen competition or tend to 
create a monopoly. An illegal discrimination is an economically 
unjustified price differential, that is, such a differential which 
(1) does not represent primarily a difference in grade, quality, or 
cost of manufacturing, selling or delivery, and (2) is not justified 
by “emergency factors,” such as marketability of the goods in 
volved, changing market conditions or local competition.—The 
Federal Trade Commission Act became law on September 26, 1914 
It declared illegal all “unfair methods of competition” in commerce 
and created the Federal Trade Commission to enforce its pro 
visions. An amendment on March 21, 1938 declared illegal all 
“unfair or deceptive acts or practices in commerce” whether or not 
in competition.—See International News Service v. Associated 
Press, 248 U.S. 215. 


3. The Patent Law grants a patentee complete control over the 
production and sale of the patented article for a limited number 
of years. Those contracts in which the patentee fixes the price at 
which the patented article may be sold are valid. But a patentee 
cannot carry the restrictions further to the resale prices. Agree 
ments by two or more patentees to pool their similar patents and 
restrict their production or fix prices are invalid. 
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ing competition, namely, our patent laws which in effect 


make valid a limited monopoly But the existence of 
these laws reflects another essential principle of the 
free competitive system, namely, the encouragement of 
individuals to risk time and savings to improve the com- 
modities and services of industry for the public good 


and with the hope of reasonable profit to themselves. 


New Wartime Economic Controls 

Io gear our free competitive system for a tremendous 
armament production program in a heretofore incon- 
ceivably short space of time was the problem that faced 
us after Pearl Harbor. The superior initiative, efficiency 
and spirit of private industry, nurtured under a free 
competitive system, is proving itself in the great wa 
To meet the constantly 


effort now racing to a climax 


ig 
growing armament demands of the military, laws were 
enacted ordering private industry to give preference to 
all war orders. Increasing shortages of war-important 
raw materials compelled careful governmental alloca 
tion of these scarce materials, channelling their con- 
sumption for all war orders in preference to civilian 
orders. The increasing shortages also compelled govern 
mental curtailment of civilian production and simplifi- 
cation and standardization of consumer items in order 


to reduce the consumption of important materials 
needed for armament production. 

“Rationalization” of the armament producing in 
dustries is now being pursued in order to increase wat 
production. A rising national income, as a result of 
more employment, longer working hours and higher 
wages and salaries, offset against a decreasing amount of 
consumer goods and services to buy, has compelled gov 
ernmental control of the prices of all goods and serv 
ices in order to avert inflation. As a further measure in 


this connection, increases of wages and salaries were 
brought under governmental control. The profits of 
private industry on government contracts have come 
under careful supervision on the firm belief that no 
excessive profits should be made from the war. 
Therefore, in addition to the problems of full com- 
pliance with both the new wartime economic controls 
and the pre-war economic controls, private industry is 
faced with difficult problems presented by the varying 


relationships between the two classes of controls. 


(a) Production Controls 
Allocations Act” (Public Law 
amended March 27, 1942, 


gave the President power to allocate all materials and 


The 
507. 


“Priorities and 


77th Congress) as last 


facilities necessary for war purposes in such manner as 

1. Priorities Regulation No. 1 issued by 
1941 
the inventories of all materials whether or not priority materials 
Reg. 3 and Reg. 13 
disposal of important WPB 
orders which con 
and “L” 


production of certain 


first OPM on Aug. 28 
constitutes the backbone of the Priorities System and governs 


application or extension of preference ratings) 
frozen materials ire especially 
throug! M 


critical 


operations are carried on mainly 
trol the 


which 


delivery and use of materials orders 


curtail, simplify or standardize the 


gin xls 


5. Rule became evident by enactment of several statutes begin 
ning with Interstate Commerce Act of 1887 and arriving at the 
Civil Aeronautics Act of 1938 
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he should deem necessary in the public interest.* The 
President delegated his authority to the War Production 
No. 9024, and the 


WPB in turn has delegated certain of its powers, such 


Board, created by Executive Orde1 


as rationing, to the Office of Price Administration 
Before 


regulations and orders, the WPB and the OPA hay 


and after the issuance of their multitude of 


consulted with various industry advisory committees, 


consisting of representatives from competitors in eact 
industry. Sometimes, for example, the plan of simplifi 
cation of a product is agreed upon and proposed by the 
industry representatives, but to prevent any charge 
of monopoly or restraint or trade the order compelling 
such simplification is issued by the war agency. 

While there is a fairly well established rule of lay 
that where an entire industry is made subject to regula- 
tion under the supervision of some administrative body 
combinations and agreements approved by _ the 
supervisory body are exempt from the anti-trust laws 
there was still a fear on the part of business men that 
they might yet be prosecuted under such laws for their 
WPB or OPA orders in 
Madison Oil case (l S. wv. 
150) , where certain companies were 
actions NRA. To 


77th Congress 


activities unde view of the 


decision in the Socony 
Vacuum, 310 U.S. 
held guilty for authorized unde 
No. 603 


was passed on June 11, 1942, which declared that any 


remove this fear, Public Law 
action on the part of members of private industry which 
is certified to the Attorney General by the Chairman of 
the WPB to be “requisite to the prosec ution of the war” 
shall not be prosecuted under the antitrust laws. This 
procedure is being followed.‘ 

“Rationalization” of industry has been the logical 
result of the demands for increased war production. 
Competitors in certain industries have been ordered to 
pool their productive facilities and make plans for the 
simplification and standardization of the design of wai 
products. Simpler production jobs are being assigned 
to smaller units and the facilities of the larger integrated 
companies are being released for the more complex jobs. 
However, plans to concentrate certain industries ar 
running afoul of labor shortage problems. The stand- 
ardization program is not being pushed to the point 
where new improvements are blocked.’ To offset the 


terrific concentration of industry that will result from 
the plan whereby after the war states, counties and 
cities may lose their economic independence, a bill has 
(S.577) to 


Clayton Act, prohibiting the acquisition of the physical 


been introduced in Congress amend th 


assets of a corporation if the acquisition tends to lessen 

6. Certificate No. 29, signed Feb. 2 
petuitors to exchange plans drawings and designs and the pooling 
of manufacturing information 
trolled Materials Plan or CMP calls for closer cooperation betwee 
the large prime contractor and his suppliers which may lead t 


1943, permits two large com 


The recent operation of the Con 


charges of agreements in restraints of trade 

7. OPA has also pressed for standardization of products because 
it can then place more conveniently dollar and cent ceilings uni- 
formly as a substitute for the individual March ceiling or of some 
other date. Objection is made that this method is causing OPA to 
the higher quality of some brands and to 


ignore remove the ir 


centive of improvement 
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PRIVATE INDUSTRY 


WPB “Rationalization Plan” is dis- 
Plans” in Ger- 


etition. The 
ished from the “Rationalization 
and Japan in that in the United States the govern- 
will prevent the forming of monopolistic agree- 
s and between competitors operating 


the Plan. 


prac tices 


(b) Distribution Controls 
he pre-war economic controls over unfair trade prac- 
are being continued during the war. These con- 
s are currently reflected in the operation of new war- 
economic controls embodied in the Emergency 
Control Act which became law on January 30, 
(PL. 421, 


Administrator power to establish maxi 


26, 77th Cong., 2nd Sess.) and which 
the Price 
m prices for the sales of practically all commodities 
services... Among the authorized methods for the 
iblishment of these price ceilings is the reaching of 
oluntary agreement by members of an industry with 
Price Administrator. Such price agreements are 
from anti-trust prosecution, provided copies of such 
ements are sent to the Attorney General 
[he various maximum price regulations froze the 
ces at which each seller was selling his commodities 
a certain date. In certain cases, retailers who on the 
e of freezing were not complying with certain Resale 
Price 


nply with the State Fair 


Contracts are forced to refuse to 
Trade Act. 


ices regulations have been held by the courts to pro- 


Maintenance 
The maximum 


bit the retailer from raising his prices in compliance 
th the State Fair Trade Law.® 
Ihe previously discussed “Rationalization” plans of 
WPB also constitute a distribution control. For ex- 
iple, various industries have been requested to stop 
oss-hauling practices by “pooling and zoning” their 
eight.1° 
In the field of foreign commerce, price ceilings have 
en placed on the sales of imported and exported com- 
odities. What products may be exported and imported 
under the control of the Board’of Economic Warfare 
Executive Order No. 8839. 


I! hese controls are so much a part of the military strat- 


hich was established by 


ey of economic warfare that the only objectives that 
ire apparent from an examination of the regulations 
e that as much of the United States resources as pos- 
sible are used to help the United Nations and every 
flort is made to prevent United States foreign sales 


om benefiting the enemy. 


(c) Financial Controls 


The Renegotiation of Government Contracts Act be- 


8. Most important single regulation is General Maximum Price 
Regulation or GMPR which establishes the maximum price for a 
Supplementary Regulation No. 4 
ovides a special procedure for adjustment of ceiling prices in 
le to the U. S$. Government, which is today private industry's 
gest customer. Supplementary Order No. 7 removes liability of 
vernment procurement agencies for purchasing above the estab 
hed ceiling prices 
9. Neither must a retailer discontinue selling such brands. The 
medy is for other retailers to petition OPA to lower their prices 
OPA rationing duties are also expanding. The orders such as 
iel Oil, Rubber Boots and Gasoline are playing a large part in 


rge number of commodities 
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came law on October 21, 1942 (Sec. 403 of Sixth Supple- 
mental National Defense Appropriation Act, P.L. 75! 
as amended). The Act authorizes the War, Navy and 
lreasury Departments and the Maritime Commission 
to ascertain and eliminate excessive profits from con- 
tracts and subcontracts made for their respective de- 
partments. The purpose of the law is that all sums in 
excess of a fair margin under all the circumstances of the 
individual case shall constitute excessive profits to be 
recaptured, subject to the understanding that reason- 
able profits should be allowed to encourage an unin- 
terrupted, efficient and maximum production of war 
goods on a low cost basis. No general uniform standard 
of what constitutes a “reasonable profit” is possible be- 
cause the facts in each case differ. Only a general state- 
ment can be made that the financial structure of each 
private enterprise must not be harmed during the war." 

In addition to the law on renegotiation of government 
contracts, there are other new wartime financial con- 
trols. The previously discussed Price Control Law is one 
such control, for in the administration of price ceilings 
it is necessary to assure a fair margin of profit to the 
seller. The Revenue Act of 1942, which taxes the “ex- 
cess profits” of corporations, is still another control. 
The Emergency Price Control Law was amended on 
October 2, 1942, to authorize the stabilizing of wages 
and salaries. Pursuant to the Act, the President by Exec- 
utive Order No. 9250 assigned this function to a newly 
created Office of Economic Stabilization.’* The Act pro- 
vided that the stabilization of wages and salaries as far 
as possible was to be on the basis of the September 15, 
1942, levels. 

Parallel to the governmental control over profits, the 
Act of October $1, 1942, (P.L. 768, 76th Cong., 2nd Sess.) 
provided that federal officials may adjust excessive roy- 
alty rates on patents.'® Legislation has been proposed 
to compel the licensing and condemnation of patents 
where such action would serve the war effort, and to 
prohibit the granting of injunctions on alleged patent 
infringements by producers of critical materials where 
restraint would interfere with the war. Enemy-owned 
patents, which amount to over 50,000 patents, repre- 
senting some of the finest research achievements of 
modern science, may be licensed to any legitimate busi- 
ness concern on a royalty-free, non-exclusive basis for 
the life of the patent. Effort is being made to bring 
these patents to the attention of small business as well 
as large, thus building up the national productive ca- 
pacity and establishing a sound business for the post- 


war world. 


the activities of the average corporation. 

10. Certificate 27 protects against anti-trust charges any plan 
for pooling of tank cars by food and chemical producers that has 
been approved by the WPB. Such zoning was made compulsory 
in the sugar industry. 

11. See “Explanation of Principles for Determination of Costs 
under Government Contracts,” War-Navy Dept., April, 1942. 

12. National War Labor Board and Commissioner of Internal 
Revenue have divided jurisdiction. See General Order No. 5 of 
NWLB. Penalties for violation of the Act are $1,000 or imprison- 
ment for not more than one year or both. 

13. See letter of Leo T. Crowley to President, Dec. 7, 1942 
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(d) Enforcement Measures 

Since the above discussed objectives: for war produc- 
tion are all-important and must be attained, it was only 
reasonable that Congress should impose serious penal- 
ties for violations of the statutes or regulations carrying 
out such objectives.'4 

With the thought that prosecutions for violations of 
certain of the pre-war economic controls would hampe 
war production, various suits have been postponed for 
the duration on the grounds that the time consumed at 
the trial by the various company executives should not 
now be taken from the war effort.° The Department 
ol Justice does reserve the freedom to institute civil 
actions to enjoin practices which go beyond those di- 
rected by the war agencies and which are not in the 
public interest. Two enforcement problems that are 
current are the attempts of certain basic industries to 
hamper expansion because of the fear of their loss of 
domination after the war and of the excess productive 
capacity, and the illegal use of patents to control pro- 
duction of basic materials. A War Frauds Unit has been 
established within the Department of Justice to study 
complaints of collusive bidding and false representa- 
tions. A Small Business Unit has also been established 
to handle complaints of “small business’ men.'® 

\s a means of aiding enforcement, the regulations and 
statutes provide for an elaborate routine of keeping 
records for two years of transactions affected in any way 
by the wartime economic controls. The existence of 
these records and the periodic reports to be filed provide 
each business firm with a means of checking on its com- 
pliance with all the orders. The lawyer's duty regarding 
these provisions is, of course, to insist on full compli- 
ance. The average lawyer knows the value of retaining 
all the necessary evidence in the event of any subsequent 
charges of violation. He must make business men see 


that these provisions are for their protection as well as 


INDUSTRY 
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an aid to the government.!* 

The war regulations also have an elaborate system of 
appeals.'5 More than ever before, the lawyer who 
counsels a business corporation in this war period must 
have a full understanding of the manufacturing, r¢ 
search and selling problems of his client in order to 
represent him competently in the handling of his peti 
tions for relief before these government agencies which 
control the very life of the corporation. No superficial 
know ledge of the client’s business is entirely satisfactory 
rhe whole world is today talking the language of the 
militarist, or the chemist or the engineer. But the law 
yer by virtue of his training is able to find promptly, 
and succinctly state, the issue involved. By experienc 
he has become the artist in methods of deciding ques 
While clients 
look at the statutes only as they affect their particular 


tions and reconciling opposing views 


business problem of the moment, lawyers should look at 
the broad objectives of the statutes and explain how 
full compliance by each client affects the whole war 
These lawyers are in a certain sense liaison 
They have 


program. 
ofhcers between government and industry. 
the important job of making this new and necessary re 
lationship between government and industry workable 
so as to carry on efficiently the total war effort 
(e) Judicial Decisions 

Certain judicial opinions have been handed down 
concerning these new wartime economic controls. Cases 
have arisen from the fact that both WPB and OPA 
regulations provide that their restrictions should be ad 
hered to by the various parties regardless of any con 
tracts such parties may have entered into prior to the 
issuance of the regulations.’® The courts have already 
imposed heavy penalties for violations of the various 
war regulations.*°. Much has been written on the con 
stitutionality of these wartime controls. ‘They all seem 


valid under the broad sweep of the war powers.*! 





14. WPB and OPA Suspension Orders deny violators priority or 
rationing assistance respectively. U. S. District Courts have juris 
diction to enjoin violators and to hear criminal suits. Penalty for 
violating WPB orders, $10,000 or prison for not more than one 
year, or both. OPA penalty is $5,000 or prison for not more than 
one year, or both. WPB and OPA violators are also subject to 
action under Sec. 35 (a) of Crim. Code (18 U.S.C.A. 80). (fraudu 
lent representation to government), carrying penalty of $10,000 
or prison for not more than ten years, or both. Violators are also 
publicized as engaged in “unconscious sabotage of war program.’ 

15. The War or Navy Dept. requests the Attorney General to 
postpone the trials where in their judgment such trials will inter 
fere with war production. Various arrangements also made to 
postpone anti-trust investigations. In this connection, Public Law 
740, 77th Cong., 2nd Sess., was enacted, which suspended the 
running of the Statute of Limitations applicable to violations of 
the anti-trust laws 

16. Small business has been hurt by government procurement 
for reasons of speed and volume being channelled into larger com 
panies which were already on an assembly line basis. Charges of 
discriminations on the part of procurement officers and on large 
institutions anxious to sell their depleted stocks only to large 
customers are being investigated. Where rationalization plans are 
not necessary, the WPB through the Smaller War Plants ¢ orpora 
tion and authorized by the Smaller War Plants Act has made a 
special effort to spread war contracts to the small business men 
The Act is interpreted as broad enough to give power to force 
subcontracting on the part of the large contractor 

17. Routines must be established to get the necessary data from 
the persons in the firm responsible so that the forms may be pre 
pared and sent to Washington on time. Confidential treatment of 
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both the OPA and WPB reports are protected by the Act 
18. Priorities Regulation No. 16 provides the procedure for 
WPB appeals, Procedural Regulation No. 9 for rationing appeals 
and Revised Procedural Regulation No. | for price ceiling appeals 
See Rules of Emergency Court of Appeals, effective May 20, 1942 
19. Cases dealing with rule that prior contract, the performanc 
of which is in conflict with a subsequently issued WPB or OPA 
regulation, becomes invalid: Export Syndicate v. Dilsizian, 107 
N.Y.L.J. 2732, N.Y. Sup. Ct., Spec. Term, June 30, 1942; Colonial 


Hannon Inc., N.Y. Mun. Ct., 2nd Dist., Queens, March 20, 1942 
Kaiser v. Zeigler, 115 Misc. 281; Neuberg v. Payne Co., 108 N.Y.L.] 
$73 (N.Y. Sup. Ct., Spec. Term.) ; Littlejohn Shaw, 159 N.Y. 188 


under OPA defined in Swanee Fabrics 4 mericar 
Bleached Goods, 108 N.Y.L.J. 148 (N.Y. Sup. Ct., Spec. Term 
July 18, 1942) ; Sanders v. Lowenstein & Sons App Div Ist Dept 
N. Y., June 15, 1942; arbitration clauses. Matter of Kramer & Uchi 
telle, N.Y. Ct. of App., July 29, 1942; Matter of Federated Tex 
tiles, 108 N.Y.L.J. 413 (N.Y. Sup. Ct., Spec. Term, Aug. 24, 1942 
condition precedent in granting allocation request, In re Kahn © 
Feldman, App. Div., Ist Dept., Aug. 11, 1942; Reynolds Robin 
son, 104 N.Y. 654 for Parol Evidence Rule 

20. Courts have issued temporary and permanent injunctions 
restraining certain parties from further violations; WPB Release 
1856 of Sept. 15, 1942; Henderson i Sonken-Golamba Corp 
U.S. Dist. Ct. of Mo., West. Div., No. 1200, May 22, 1942; Henderson 
v. Bard, US. Dist. Ct., Southern Dist. of N.Y., Sept. 10, 1942; 
Certain other injunctions have required persons to submit their 
books and records to WPB and OPA for inspection, Henderson v 
N. K. Frank, U.S. Dist. Ct. of Western Dist. of Pa., Misc. No. 1158 
Aug. 20, 1942 

21. The production and inventory controls of the WPB, as 


“Delivery” 
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Post-War Governmental Economic Controls 

domestic commerce in the post-war days to come, 
is every indication that the above discussed pre- 
economic controls will be continued. Certain of 
ibove mentioned new wartime economic controls 
be continued as an essential component part of a 
competitive system. In foreign commerce, there is 
h evidence that if the United Nations are victori- 
a somewhat similar pattern of governmental eco- 
1ic controls will be placed in operation. A system, 
ch permits both big and small business groups to 
ction and prosper with equal opportunity for all 
vcomers and special incentives for production of im- 
wed or cheaper commodities and _ services, is be- 
ed to be the only logical system to apply to the inter- 
ional field where big and small, rich and poor 
nations and groups will naturally strive for the supplies 


raw materials and the markets of the world. 


In domestic commerce, price ceilings will remain on 
iny scarce commodities until the natural forces of 
competition will reasonably control the prices. When 
ihe majority of pre-war suppliers are prepared to meet 
iin the demands of consumers, governmental control 
of prices should be removed. We may expect to see the 
development of more humane concepts of what con- 
tutes “unfair trade practices.” Certain new peacetime 
mtrols may be adopted, such as the adoption of the 
policy that full employment of the people must be 
aintained at all times. In this connection, the Com- 
ittee for Economic Development, which has been set 
up as a vehicle for broad planning by business, estimates 
he annual bill of materials, products, and services re- 
quired to keep 57 million workers busy and is checking 
the productive capacity of private industry to fill this 
program. It is believed that full employment would 
provide a national income of 135 billion dollars. The 
problem is to produce, while maintaining full employ- 
lent, a quantity of goods and services of sufficient value 
to absorb the annual 135 billion dollars of income. 


In foreign commerce, the operation of the free com- 
petitive system will provide a satisfactory beginning for 
n economic internationalism which is just as necessary 
lor an enduring peace as some sort of political inter- 
\ationalism. 
em to arise from the peace treaty will provide for some 


The probable international political sys- 


sort of international police force justified on the ele- 
nentary social truth that the right of each to life (or 
reedom from violence) must be defended collectively, 
xy the community, or it cannot be defended at all. 
Vhen international violence breaks out, the interna- 
ional police force must be sent immediately against 
hat nation or nations in the dispute which were un- 
willing to refer the dispute to some established inter- 
This 
istinguished from the priority, preference rating and materials 
llocation orders, were not used in World War I and their validity 
as not been adjudicated. Price ceiling and wage and salary sta- 
ilization orders were not present in the last war. The courts 


uring the war will hesitate to substitute their own judgments 
or that of the President's as to what are the proper means for 


1ational court. world court or some related 
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AND THE LAWYER 





judicial-administrative body must also supervise all 
operations in foreign commerce to the extent that such 
operations conform with the simple and fair principles 
of the free competitive system. 

The “Master Lend-Lease Agreements” made by the 
United States with the United Nations are really mutual 
aid and economic pacts, not merely for the duration of 
the war, but for all time. The United Nations agree to: 

(1) The expansion of production and employment and 
the exchange and consumption of goods. 

(2) The elimination of all forms of discriminatory treat- 
ment in international commerce. 

(3) The reduction of tariffs and other trade barriers. 

(4) Equal access by all states, great or small, victor o1 
vanquished, to all raw materials needed for their 
economic prosperity. 

Points 1, 2, and 4 of these agreements are fully under- 
stood in the light of the above discussion. As to Point 
3, the removal of tariffs involves putting our goods into 
competition with goods purchased under lower stand- 
ards of living and injuring our recently developed 
synthetic raw material industries such as rubber, chem- 
icals and minerals. The practical thing to do is to have 
tariffs on the basis of a reasonable competition between 
imports and domestic production, and above all to have 
them equal to all nations. A system of flexible tariff 
provisions based upon relative cost of production at 
home and abroad would preserve fair competition of 
imports with domestic production. 

Into this outline of the future operations of private 
industry in the fields of domestic and foreign commerce, 
the important functions of the lawyer quickly are seen. 
We must clarify constantly and expound for the benefit 
of clients and others alike the ramifying rights and 
duties of all individuals, special groups and nations, 
which will naturally flow from the application to the 
whole world of the principles of the free competitive 
system. This is, of course, a most formidable task, but 
one which we must unflinchingly pursue with the 
knowledge that it is right and just and that thousands, 
yes, millions, of men everywhere will have given their 
lives for this very opportunity of ours to help build a 
just and orderly world. 

In our work of clarifying and interpreting for every 
business, large and small, the reasonable governmental 
economic controls of today, we will become more pre- 
pared to perform this same essential function as regards 
the equally reasonable governmental economic controls 
of tomorrow. We must now work hard and long for 
the preservation and forward march of a system, not 
a government of men, but a government of laws 
enacted for the majority but with safeguards for all 
minorities. Those lawyers who enter wholeheartedly 
and profoundly into this greatest of all missions will 
feel a greater sense of personal completeness than they 
ever before experienced. 





procuring the uninterrupted production that seems to be essential 
to national survival. The ballot box rather than the courts must 
be counted upon to check and correct any Presidential action. See 
U. S. v. Macintosh, 283 U. S. 605; Schreier v. Seigel, N.Y. Sup. Ct., 
Spec. Term, 108 N.Y.L.J. 59, July 8, 1942; Rubenstein Inc. v. 
Charline’s Cut Rate Inc., N.J. Chancery Ct., Sept. 11, 1942. 
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PATENT SUITS AGAINST THE GOVERNMENT 


By CLIFTON V. EDWARDS 


Of the New York Bar 


SHORT time ago when proposed changes in the 
patent system were being publicly discussed, a 
pamphlet entitled Sore Spots in the Patent Sys 

tem was circulated, in which one of the so-called sore 
spots was alleged to be the “slow and ponderous pro 
cedure,” at least with respect to patent cases, in the 
Court of Claims. A number of alleged deficiencies were 
said to be that the procedure is more expensive than in 
other federal courts, the record is a printed record, the 
obtaining of discovery is cumbrous and limited, and far 
less effective than in the district court, hearings before 
Commissioners became unduly protracted, there are 
“weary stages of proposed findings,” subsequent thereto 
there is only an advisory report from the Commissioners, 
and, thereafter, a trial before the full bench. The author 
of the pamphlet further says that claimant may have 
a new trial only on common law grounds, while de- 
fendant may have a new trial within two years. He 
observes also that “no government officer can settle a 
tort claim” against the government, and there is no 
alternative but to fight each patent claim to the end. 
(1) As to the slow procedure, I believe the facts will 
show that the procedure in the Court of Claims is any- 
thing but slow as compared with other courts. Accord- 
ing to my information the oldest patent case awaiting 
trial in the Court of Claims was not commenced until 
February 11, 1931, and no testimony was taken by the 
plaintiff until May 9, 1938. Of the remaining patent 
cases awaiting hearing before the court, two were com- 
menced in 1932, both of which have been decided by 
the court and accounting ordered; one in each of the 
years 1934 and 1935; two were commenced in 1936; five 
were commenced in 1959; 
1940; five were commenced in 1941, and two were com- 


three were commenced in 


menced in 1942. In several of these cases preliminary 
decisions have been rendered. This condition of the 
patent docket lack of 
promptness in disposing of claims. I hus, of the patent 


certainly does not indicate 
cases awaiting hearing, seventeen were filed within the 
last five years, and at present writing there are only 
eleven cases, of all kinds, in which findings of fact have 
been suggested to the Commissioners and in which they 
have not filed their reports. 

According to the annual report of the Administrative 
Office of the United States Courts for September, 1942, 
covering the fiscal year ending June 30, 1942, there were 
278 cases of various kinds commenced in the Court of 
Claims, and 476 terminated. That, I believe, is a record 
seldom excelled by any other trial court in the country. 
Moreover, that does not include some 1,903 motions and 
orders acted upon in chambers. The same annual report 
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indicates that in all of the district courts in the country 
38,140 cases were commenced during this period and 
38,352 were disposed of. Roughly speaking, the district 
courts kept approximately even with the incoming cases 
whereas the Court of Claims disposed of approximately 
71% 


These facts show that the court is quite up to date 


more cases than it received. 


with its work. 

Incidentally, the Commissioners, of whom at present 
there are six on active duty and one on military leave, 
report once a month to the Chief Justice and through 
these reports the Chief Justice is enabled to appraise the 
diligence of counsel and take action to expedite dispo- 
sition of delinquent cases. 

In fact, the court is no slower than the conduct of 
counsel compels it to be. If counsel are diligent and 
act, a speedy determination is made. The main cause of 
delay, as disclosed by the court’s records, is the failure 
of claimants’ counsel to proceed with their cases with 
the same diligence with which they wish the court to 
proceed. 

(2) The criticism that the procedure is more ex 
pensive than in other federal courts lacks accuracy. In 
other federal courts the practice is to bring witnesses 
to the place where the court sits, thereby taking them 
away for considerable periods from their ordinary pur 
suits, to keep them sitting around until the specific case 
is reached in which they are to testify, then, if the trial 
of the case is not postponed, to call them to testify in the 
order which to counsel may seem appropriate. There 
are traveling expenses, hotel expenses, dangers of con 
tinuances, considerable periods of interruptions to the 
business activities of witnesses, etc. 

True, in the district court the parties may take deposi 
tions outside of court, but this is certainly more “anti 
quated” than is the practice of having a special court 
representative, familiar with the case and the subject 
matter involved, proceed to the residences of parties 
and witnesses and conduct the examination in exactly 
the same way as would the court. 

(3) The 
“printed” record, as has been stated. Only petitions 


record in the Court of Claims is not a 
briefs and a few other papers must be printed. 

(4) The ‘discovery is cumbrous and limited”. This 
statement is difficult to understand in view of the fact 
that a claimant in the Court of Claims has the same right 
to interrogatories and bills of particulars as he has in the 
district courts, and in addition has the right through the 
court to a call upon the departments for information 
and papers, thus obviating the major part, if not all, of 


the expense of proving the acts alleged to constitute an 
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PATENT SUITS AGAINST THE GOVERNMENT 


iement. These calls are made without expense on 
it of the claimant and, in the opinion of some, the 
ge is very much abused. For example, in one case 
nswer to the call cost a department more than 
00.00, and not a single item contained in the answer 
call was introduced in evidence by the claimant. 
ich remedy is given in the district courts. 

It is doubtful if the hearings before the Commis- 
rs are as “protracted” as in the case of taking depo- 
ns in the district court or attempting to proceed 
an open court trial in which a number of witnes- 

ire engaged and subject to interruption by other mat- 
having priority or requiring attention of the court. 
| Court of Claims Commissioners, upon request of 
nsel, assign dates for the taking of testimony and in 
absence of some compelling circumstance proceed 
continuously with the examination of the witnesses 
duled for that session 
6) The criticism as to the “weary stages of proposed 
findings” has surely been made without proper con- 
sideration and reflection, because it is a criticism of that 
phase of the court’s procedure which should most com- 
nd the praise of litigants, and one to which no law- 
familiar with his case should object. At any rate 
he Supreme Court persistently presses the district 
ourts to make substantial findings of the very charac- 
er so efficiently made in the Court of Claims. 
Chis procedure as to findings is of the greatest value 
» the parties for many reasons. 
It gives the parties the opportunity of marshalling ful- 
and in logical order and presenting to the Commis 
sioner for his consideration what the respective parties 
conceive to be the material facts supporting their re- 
spective contentions. In this way all material facts in 
he belief of the parties are brought to the Commis- 
sioner’s attention, thus avoiding his overlooking any 
naterial point. Further, by having detailed findings the 
exact basis of any subsequent decision by the court is 
definitely established. If the Commissioner acts im- 
properly, the parties by exceptions to his findings have 
pportunity to get the findings corrected and their 
cases fully and fairly considered by the court. The 
findings are made painstakingly, considerately and with 
due regard to the views of the parties, and constitute a 
table and open basis for the determination of the cause. 
(7) That the report of the Commissioner is only ad- 
isory. While of course this is true, the same is true of 
he findings of Masters and even the district court itself. 
fowever, in the Court of Claims the Commissioners are 
ull-time men of special training and experience. This 
ype of Master is not made available to the district 
courts except in rare cases, so that the findings of the 
Commissioners, unless challenged and that challenge 
learly supported, will stand. 
(8) The point is made that a new trial may be had by 
(laimant only on common law grounds, while the gov- 
rnment may move for new trial within two years. But 
he government may have a new trial only if it makes 
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out a prima facie case of wrong, fraud or injustice done 
to the United States. In considering this criticism, we 
must not overlook the complexity of the government's 
business, its tremendous e<tent, its use of various de- 
partments, the hundreds of thousands of its employees, 
the unavoidable difficulty of obtaining up to the time 
of trial all available and pertinent evidence in the gov- 
ernment’s files relating to the subject matter of the 
litigation, etc. The government very properly should 
have another opportunity within the not unreasonable 
period of two years to show the court that wrong has 
been done it by the judgment entered. That this privi- 
lege has not been abused by government attorneys is 
shown by the fact that such motions have rarely been 
made under the two-year provision. Undoubtedly if 
Congress conferred on the district courts the general 
right to try patent cases against the government without 
limit as to amount, it would also give to the government 
the same right to move for new trial as now exists in 
the Court of Claims. 

(9) The observation that a case may not be compro- 
mised is surprising in view of the fact that in one case in 
which the attorney making the criticism was of counsel, 
there was actually a settlement of the case, despite his 
assertion that no compromise can be made by any 
government representative, and he was one of the ac- 
tive parties in the making of the settlement. The Attor- 
ney General, certainly through the medium of an agreed 
statement of facts, and probably in a general sense, may 
settle cases without an actual hearing or trial. This has 
been done in many cases, including patent cases. 

The proposed change would be going much further 
than reorganizing the patent system or even advocating 
mere procedural changes designed to facilitate the dispo- 
sition of cases in the Court of Claims. 

Let us examine this idea. In this country we have not 
adopted the theory that the sovereign can do no wrong, 
prevalent in other countries. Congress has, however, 
with rare exceptions, refused to throw open our courts 
generally to cases arising in tort. This refusal is founded 
upon sound reasons of public policy. To make the sov- 
ereign liable as an individual, except as required by the 
Constitution, would result in a flood of claims against 
the government, engaging a host of lawyers to try the 
tremendous number of cases that could be anticipated, 
judgments in an enormous aggregate amount, and the 
diverting of the efforts of the government's personnel 
from their necessary duties to preparing for and testi- 
fying in a great number of cases. Also, if courts all over 
the country should have jurisdiction of suits against the 
government, there would follow a tremendous expendi- 
ture of time, money and labor in producing for trials 
in all parts of the country personnel and records from 
the seat of government at Washington. 

In cases arising out of contract, express or implied, as 
for the taking of property under the Fifth Amendment 
of the Constitution, provision has been made for 
bringing suits as of right in such cases. In this respect I 
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believe our country is more liberal than any other coun- 
try. Even in England, to sue the Crown, a plainuft 
must get the permission of the Attorney General. 

Suits against the government are not tort cases. Hence 
formerly a patentee could sue the government for the 
use of his patent only by proving an implied contract. 
The Act of June 25, 1910, as amended July 1, 1918, has 
changed that so that suit against the government may be 
brought against unauthorized use. These Acts, as con- 
strued by the Supreme Court, make provision for th¢ 
exercise of the right of eminent domain with respect to 
patents. Crozier v. Krupp, 224 U. S. 290. 

Because of this basic difference between suits against 
the government, Congress established the Court of 
Claims, to sit in Washington and try certain designated 
types of claims, not including those sounding in tort. 
Certain specified cases not involving more than $10,- 
000.00 may be tried in the district courts. 

In the district courts, the parties generally reside out 
side of Washington; even where the government is a 
party the jurisdiction is in the residence of one or more 
of the defendants. In the Court of Claims, the defen 
dant is always in Washington. 

This difference and the basic difference between the 
types of cases over which the respective courts have 
jurisdiction naturally have led to some differences in 
practice, the principal difference being that the prevail- 
ing method of trial in the district courts is to bring all 
the witnesses and parties to the court and hold an open 
court trial, whereas in the Court of Claims the difficulties 
of assembling a number of busy men and their records in 
one place at the same time have led the court in effect to 
send its trial representatives to the residences of the 
parties and their witnesses. Other features of the Court 
of Claims practice are: 

(1) The judges, as in the district courts and circuit 
courts of appeals, are men trained as lawyers and famil- 
iar with the law; they retain their function as judges and 
make the final decision in the case, brushing aside the 
irrelevant and deciding the turning point or points of 
the case. 

(2) They have the assistance of Commissioners, dis 
interested, permanently employed and familiar with the 
subject matter of the cases coming before them, for ex- 
ample, tax specialists, men familiar with accounting, 
and in patent cases, men familiar with patent prac- 
tice and skilled in physics, electricity, mechanics, etc. 

These Commissioners are not to be confused with the 
Special Masters occasionally appointed by the district 
courts in spite of the disapproval of the Supreme Court. 
McCullough v. Cosgrave, 309 U.S. 634. 

(3) The Court of Claims, through its call system, has 
access to government records, enabling a claimant to 
prove simply and without expense the facts necessary to 
show government use, if any. 

(4) Claimant is under very little expense, being re- 
quired to print only a copy of the petition and such 
brief as ?t may desire to submit to the court upon con- 
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sideration of the Commissioner's findings, the evidenc 
not being printed. Claimants are not required to bring 
their witnesses to the court, but the court in effect goes 
to the witnesses. 

(5) The case will be brought on for hearing as rapidly 
as Claimant’s counsel desires, consistent with both pay 
ties being allowed to introduce their evidence. 

(6) Requiring both parties to submit requested find 
ings of fact tends to better understanding of the case 
and short arguments, since in most cases the facts mainly 
determine the decision. An experienced lawyer usually 
makes a list of the facts which he desires to prove even 
before he begins his testimony, and submission of pro 
posed findings of fact after the testimony is taken is not 
a burdensome job if the lawyer knows his case. The 
same procedure is required in the district courts by the 
Rules of Civil Procedure (Rule 52) 


more and more prevalent in the district courts. 


and is becoming 


Ihe procedure in the Court of Claims has worked 
smoothly and expeditiously and the quality of the work 
turned out by the Commissioners and by the court, as 
shown in almost any of the volumes of the reports ol 
the court, is a testimonial to the efhiciency of the system. 
rhe findings of fact, as shown in these reports, are mod 
els which are more and more being copied by district 
courts. The fairness and accuracy of the decisions of the 
court are indicated by the fact that, of the cases which 
have come to the Supreme Court from the Court of 
Claims, the percentage of reversals is very low. 

Whateyer he judicial system, there are always crit- 
ics, and with respect to patent suits we have had with 
us for many years those who urge that the trial of pat- 
ent cases should be taken from the district courts and 
given over to a special court of scientists or special 
judges, thus approving the desirability of the court’s be 
ing able to call to its aid men skilled in the subject mat- 
ter before the court, but overlooking the prime fact 
that after all patent cases are only controversies, and 
like all other controversies should be decided by men 
learned in the law and skilled in brushing aside the im 
material. Nevertheless, more than one district judg 
has intimated that in some cases he would like the aid 
of disinterested scientific men. The Court of Claims 
practice, I submit, meets this desire in a thoroughly 
practical way, giving to the court such assistance of this 
kind as it desires, but retaining to the judges the final 
decision of the case. 

Criticisms of the Court of Claims implied in the pro 
posed report above referred to do not seem to be get 
mane to the question of improving the patent system 
but rather go outside of that question and in effect mak« 
an attack upon a particular court. 

I respectfully suggest that to those who are trying to 
bring our judicial procedure into harmony with present 
day conditions a careful study of the workings of the 
Court of Claims would be profitable. They will find a 
smooth working, efficient system which comes as near to 
meeting modern conditions as can be found anywhere 
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CIVIL JURY TRIALS AND TRIBULATIONS 


By HON. CLARENCE G. GALSTON 


Judge, United States Court, Eastern District of New York 


ALI \TION of the 


ntimentalism, for trial by jury is part of our in- 


jury system is confused by 


heritance from the Common Law of England and 
es with it, in American history, a wealth of accumu- 


d tradition. Throughout the years it has been sym- 


ed as evidence of the democratic spirit and as a 
ns ot protection 


against intemperate, arbitrary, 


icious action, whether of sovereign or judge. But 
iter years, the system has been explored by students 
irisprudence with a view to appraisal and reform. 
rongly supporting position is that of the Boston Bar 
«iation, quoted and approved by a committee of 


American Bar Association. In the Bulletin of the 


ston Bar Association it is said: 

Che jury is more than the mere decider of cases. It is 
balance wheel in the administration of justice, it has 
n the protector of the people against tyranny, and it 
y be so against a militant bureaucracy. It serves to 
ive laymen an insight into the functioning of the judicial 
ichine and in this sense is an educational institution. It 
a buffer for our courts, protecting them from the full 
ttect of the blasts of popular emotion. In a heterogeneous 
tion such as ours, the jury is “called upon to pass upon 
itters involving every class in the community, on disputes 
etween rich and poor, between employers and employees, 
tween corporations and individuals, between property 
ners and wage earners, between those of different races 


nd creeds.! 


Jury Trial in Civil Cases 


\nalyzed in relation to civil suits I think there is 
ich in this comment that is open to question. For 
tance as far back as The Federalist, in the article, 
[rial by Jury,’”” Hamilton wrote: 

But I must acknowledge that I cannot readily discern 
he inseparable connection between the existence of liberty 
nd the trial by jury in civil cases.* 

{nd then, not so long ago, Mr. Justice Cardozo fon 

Supreme Court wrote, referring to jury trials: 

Few would be so narrow or provincial as to maintain 

hat a fair and enlightened system of justice would be im 
possible without them 

\ realistic approach to the discussion would question 

iether most men legally qualified for jury duty seek 

serve because they have any feeling whatsoever that 
they are thus offered an opportunity to participate 
directly in the administration of justice. From the rush 
{ those who seek to be excused it would seem that on 


the contrary there is no such desire. If truth be told, 


Supplement to Bar Bulletin of the Boston Bar Association, 
iary 1935; American Bar Association Reports, Vol. 63, p. 561. 
The Federalist, No. 83 

Palko v 


Connecticut, 302 U. S. at 325, cited by Mr. Justice 
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only during the depression years did requests to be 
excused fall off. 


Training Should Precede Jury Service 

Ihe extent to which the service of the juror in the 
courthouse “educates him in government,” as is also 
asserted in a more recently published article,* is to be 
doubted. His required attendance is very limited and 
is not frequently repeated. I have observed that those 
of the panel who are not in the jury box are, when ex- 
cused, only too glad speedily to depart from the court- 
room, at the risk of interrupting their course of educa- 
tion in government. 

However desirable it may be to educate citizens in 
the functions of government, it must be conceded that 
litigants come to court not to educate a jury panel but 
for justice. The burden of the “education” of the jury 
should not be borne by the litigants. That education 
should precede jury service and not remain to be de- 
veloped as a consequence of such service. 

And how do juries in civil suits serve as “a balance 
wheel in the administration of justice”? If the oscillat- 
ing wheel of a chronometer were selected in the same 
haphazard fashion as that in which jurymen are called 
for service, the result would hardly be a precision in- 
strument. There is no rational or experiential ground 
which justifies the belief that a jury is natively endowed 
with qualifications requisite to efhcient performance of 
its duties. We make no such assumption in respect to 
lawyers, judges, doctors, ministers, engineers, or of any 
others who follow professional or specialized vocations. 
Whenever there is competent performance in any field 
of human endeavor we usually find training and edu- 
cation. Thus jurors are no more heaven sent than are 
the other groups participating in the trial of a law suit. 
Professor Wigmore has observed that “Any commercial 
or industrial enterprise would go into bankruptcy if it 
had no better personnel system than the one we endure 
for jury trial.””5 

But almost from time immemorial, certainly from the 
days of Magna Carta in which the jury in effect were 
witnesses of the vicinage, it has been naively assumed 
that anyone called upon to serve as a juror has the neces- 
sary intelligence. One of the keenest observers writes: 

Jurors are expected to discover not only the errors, or 
the perjury, of the witnesses but also the errors and falla- 


Frankfurter for the Court in Adams et al. v. U. 8. ex rel McCann, 
decided Dec. 21, 1942. 


4. “The Judge-Jury Relationship in the State Courts,” Report 
of the Section of Judicial Administration. 
5. Wigmore, 12 J. Am. Jud. Soc., 166. 
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cies of the lawyers, which often are even more puzzling, 
and it thus clearly appears that the most difficult work in 
the courtroom is given to the jurors. The proceedings 
seem to be conducted on the amusing assumption that the 
juror’s knowledge, shrewdness, mental power and agility, 
experience in affairs, knowledge of human nature and his 
sense of right and honor, will lead him to decide correctly 
which contestant is right and which lawyer is right, in all 
kinds of complicated controversies. In many cases this as- 
sumption is not simply amusing, it is tragic!® 


Verdicts Often Based on Emotionalism 

It is unfortunate too that in the selection of a jury 
one side or the other not infrequently puts a premium 
on ignorance rather than on intelligence. Again realism 
forces the inference that verdicts are sought—and not 
infrequently—on sympathy or other emotional state 
rather than on the evidence. Deplorable verdicts result. 
It is not too much to say that often, and this is particu 
larly true in large cities, many of those who are sum- 
moned as jurors appear in a courthouse for the first time. 
Chey find strange surroundings; they hear a new lan- 
guage. Many are not familiar with the meanings of those 
terms which we take for granted: “plaintiff,” ‘“defen- 
dant,” “complaint,”” “answer,” “issues”. ‘The machinery 
of the trial is puzzling to them. The very rules of 
evidence which were designed to protect the jury from 
the maze of irrelevant, immaterial and incompetent 
testimony, not infrequently results in confusing them. 
When evidence is excluded there is a belief that some- 
thing is being concealed from their consideration. In 
the light of such circumstances it is difficult to see how 
juries serve as “‘a buffer for our courts, protecting them 
from the full effect of the blasts of popular emotion.” 
It may be so in criminal causes, but it is certainly not 
true in civil causes. On the contrary, the available evi 
dence is all the other way. Have courts sitting in equity 
or admiralty required any such buffer to protect them 


from “blasts of popular emotion’’? 


The sentimentalism which attaches to the preserva- 
tion of the civil jury system is what the rhetoricians 
term a “pathetic fallacy.” 


Intelligence Tests for Jurors 

If the jury system is to be preserved in civil causes, 
as undoubtedly it will be, and as it must be in the fed 
eral system, saving a constitutional amendment, con 
sideration should be given to the desirability of impos 
ing an intelligence test upon those who are summoned 
as jurors. However sacred the tradition of trial by jury 
as stemming from the Common Law, rooted in the 
Constitution and so declared by the United States Su- 
preme Court,® there is nothing in the Constitution as 
I read it, nor in any statute made pursuant thereto, 


which compels the selection of jurors who lack sufficient 


6. Albert S. Osborn, “The Mind of the Juror.’ 
7. Supplement to the Bar Bulletin of the Boston Bar Associa- 
tion, January, 1935 
8. Jacob v. New York, 315 U. S., Pp 752 
9. Strauder v. West Va., 100 U. S. 308 
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intelligence to perform competently the duties of a 
juror. Certainly the basic phrase in Magna Carta that 
“no freeman shall be deprived of life, liberty and prop 
erty, but by the judgment of his peers or by the law of 
the land” is not a bar to an effective educational back 
ground. The “peers” or “equals” referred to meai 
persons having the same legal status in society as that 
which the litigant holds. The qualifications of jurors 
are left, under the federal law, to the several states, ex 
cept so far as the states are prohibited from discriminat 
ing against the selection of jurors by virtue of race on 
color. State laws are controlling as to the qualifi 


tions of those who serve in the federal court."! 


Uniform Standard for Federal Jurors 


A recent study of the jury system was made by a com 
mittee of United States district judges appointed by 
the Judicial Conference at its September 1941 session 
Among its recommendations is a suggestion that “there 
should be adopted a uniform standard for all federal! 
jurors, with liberal qualifications, and very few exemp 
tions, leaving to the district judges a large degree ol 
discretion in determining whether or not certain indi 
viduals or classes should be subject to jury service It 
will be of interest to consider the proposed act sub 
mitted by the committee. It provides for a jury com 
mission, and requires the commission “‘to select 
the names of persons who may be called to serve as 
jurors and who in their opinion are intelligent 
honest, fair-minded, of good reputation, and capabl 
of rendering satisfactory service. . 

If the bill is enacted into law with such provision r¢ 
maining therein, and if the jury commission com 
petently carries out its duties in selecting those qualified 
under the foregoing limitations, improvement in the 
administration of justice may reasonably be expected 
For though in theory it has been asserted that jurors 
should represent a cross-section of the community!” and 
should not be composed entirely of working men not 
of business nor of professional men, it does not follow 
that a jury representing such cross-section will be quali 
fied on the basis of education or intelligence, and pat 
ticularly the latter, to do justice to the cause to which 
they are called. Experience justifies endorsement of 
the intelligence inquiry suggested in the report of Judge 
Knox’s committee. Such a practice was adopted by the 
Superior Court of Los Angeles County in 1935. In that 
court those found to be unfit by reason of ill health, 
advanced age, poor use of the English language, or be 
cause of other physical defects are excused. Capacity 
to understand proceedings in a courtroom, including 
the ability to comprehend jury instructions, is one of 


the subjects of inquiry. As part of a written test 


10. In Re Woods, 140 U. S. 278 
ll. Jugiro v. Brush, 140 VU. S. 291 


United States, 315 lt S. 61, but see “Selecting 
29 A.B.A.J. 1S 


12. Glasser v. 
Federal Court Jurors,” Judge Merrill E. Otis 
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used during the trial of 
After each word are 
iced three other words, one of which is a synonym. The 
similar 


I wenty-hve words ordinarily 


ses are set down in a column 


yspective juror is asked to mark the word of 


ining 


lhe citizen is required to read several instructions ordi- 
irily given in both criminal and civil cases and to mark 


ertain statements appearing in connection therewith, as 


cht” or “wrong 
\ personal interview supplementing the written test 
mits the weeding out of persons who, though high in 
telligence rating, “appear to lack reason, or to have 
rong conception of government or law enforcement.” 
result of this process of selection was that but a 
nparatively small percentage of citizens whose names 
re taken from the general register were finally ap 
yved for jury service 


Che Cleveland system, likewise the subject of favor 
ible comment by investigators, also stresses intelligence 
a requisite for jury service. Inquiry is made of the 
ility of the prospective juror to understand English. 
| hose who are disqualified by reason of illiteracy, or 
ntal or physical incapacity, are eliminated. Here in 
New York, it 
itute provides that to qualify for service as a juror a 


State of may be observed that the 
son must among other requirements be “of fan 
iracter; of approved integrity; of sound judgment; 
d well 


ced throughout the 


informed.’’!? How effectively this law is en- 


state I am unable to sav. 


Importance of Instructing Panel 


Ot equal importance as the selection of only intelli 
nt jurors is the desirability of instructing the panel 


it the beginning of the term in the duties which are 
‘pected of them.’* I suppose it is too much to expect 


think 


William Clark in New Jersey made some such 


at there be established a school for jurors. I 


| idge 


- 


ffort a few years ago. It certainly would be desirable. 


[he question arose here in New York when women first 


came qualified to serve as jurors. At once that very 


ogressive group, [The Non-Partisan League of 


Women Voters” sought to be instructed in the duties 


{ jurors. Their attitude was in marked contrast to the 


ipathy shown by men who over the years have been 


ialified to serve. Certainly at the beginning of each 


ry term, and before jurors are called to serve in any 


ecific case, the machinery of a jury trial could be ex 


ained by the judge who holds the jury term. The ad 


stment then for service would be greatly facilitated. 


Jurors would be instructed in the necessity for deciding 
evidence, 


ses solely on the would learn to disregard 


Stage play of trial counsel, objections to the admis 


Judiciary Law of New York, Art. 16, Sec. 502 (5). 


On the importance of selection and instruction of the panel, 
Reports of the American Bar Association, Vol. 63, pp. 560 
seg 
1943 
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sion of evidence, to motions and rulings thereon, and 
would from the very outset understand the tripartite 
functions, each within its sphere, of judge, jury and 
counsel. 


Some years ago in a trial before me of a mail fraud 
case which went on for about a month, an effort was 
made repeatedly but unsuccessfully by counsel for the 
defendants to bring in the name of a person who was 
not a defendant, solely in the attempt to draw a red 
herring across the trail. Finally a member of the jury 
desired permission to put a question. When it 
granted, to my consternation he asked: “Why is this 
evidence being excluded”? This juryman, on the basis 
of his inexperience, reasonably enough believed that the 


was 


whole picture was not being presented to the jury. The 
incident led me at our judicial council two years ago to 
urge the desirability of having the presiding judge make 
a preliminary explanation to the panel of trial pro- 
cedure. I am glad to find in the report to the Judicial 
Conference recommendation that the district judge 
make it a regular practice “to deliver a general and 
carefully prepared oral charge to the grand jury when 
it is impaneled, and to all petit juries at the time when 
they report for service.” 


Are Twelve Jurors Necessary? 


Should a jury consist of twelve members? Here again 
are found the usual bars of sanctity of tradition and 
constitutional restriction, to a more feasible system. 
Ihe United States Supreme Court has stated that trial 
by jury means a jury of twelve persons.!® A very in 
teresting study was made by Judge Clark, then Dean of 
the Yale Law School, and Professor Shulman, of jury 
trial in civil cases before the Superior Court of New 
Haven County, a trial court of general jurisdiction. All 
the civil cases in that court finished in a period of four- 
teen years were investigated and tabulated. The authors 


concluded that: 


Whatever the political, psychological or jurisprudential 
values of the jury as an institution may be, its use in the 
civil litigation covered by this study is certainly not im 
pressive. The picture seems to be that of an expensive, 
cumbersome and comparatively inefficient trial device em 
ployed in cases where exploitation of the situation is made 
possible by underlying rules.'6 


[hey recommend a reduction in the number of 
jurors to nine or even six. A priori also the conclusion 
would seem to be sound that twelve persons are no more 
necessary to ascertain where the truth lies than nine o1 
seven or even a lesser number. Nine judges seem to be 
adequate for the determination of legal issues of na 
tional importance. So where the investigation concerns 


facts only, revolving upon the determination of credi 


Traction Co 
113; Patton v 


15. Maxwell v. Dow, 176 U. S. 581; Capital 
Hoff, 174 U. S. 1; U. S. v. Philadelphia, 123 U. § 
U. S., 281 U. S. 276. 

16. 1937 Yale L. J., 827, Clark and Shulman 
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bilitv of the witnesses and the weight of the evidence, 
there would seem to be nothing sacred about the num- 
ber twelve. Indeed I suppose that it could be argued 
that if eleven are as satisfactory as twelve, ten might do 
as well as eleven, nine as ten, eight as nine, and so on 


down to one, at which residual figure we find the court 


sitting in effect without a jury Once the historical 
grounds for a jury of twelve are discarded, the deter- 
mination of the most desirable number of minds to 
search the facts and to determine where the truth lies 
seems to be largely a matter of guessing numbers. As 
against the historical source that there be twelve to find 
the facts, in equity, admiralty, and in bankruptcy pro- 
ceedings before a referee, the ascertainment of the facts 
is without the aid of a jury. Such is the practice too in 
administrative bureaus. In those proceedings it has 
not been found necessary to apply the constitutional 
guarantee of jury trial, for it has been contended that 
the constitutional provision secures the right to jury 
trial only in such cases in which a jury could have been 
demanded at the time of the adoption of the Constitu- 


tion,’ i.e., the right as it existed at Common Law. 


Provision is made in the Federal Rules of Civil Pro- 
cedure for the waiver of a jury in civil trials, as well as 
for a jury of less than twelve, and likewise by stipula- 
tion for a verdict of a stated majority of the jurors.!” 
And though the right of trial by jury as declared by the 
7th Amendment is to be preserved to the parties in 
violate, nevertheless the failure of a party to serve a 
demand for a jury trial under the federal practice con 


stitutes a waiver by him of trial by jury.*° 


Not much is to be expected under the waiver rule, 
professional adroitness being what it is; for in all cases 
in which either of the parties is hopeful of winning the 
sympathy of the jury in disregard of the cold logic of 
the case, it may be anticipated that as in the past, trial 


by a jury will not be waived. 


If the number then must be twelve, and the verdict 
unanimous as in the federal system unless otherwise 
stipulated, what other means exist within the consti- 
tutional restriction for minimizing error? Well, for one 
thing, if jurors were not compelled to wrestle with 
general verdicts, the instructions to the jury could be 
simplified and the issues definitely crystalized for ready 
mind. Thus, the Federal 
Rules of Civil Procedure make possible direction for 


understanding by the lay 
special verdicts and interrogatories.*! The court may 
require a jury to return only a special verdict in the 
form of a special written finding upon each issue of 


fact. So too the court is given power to submit to the 


17. The familiar sorites with its inherent vulnerability of con 
clusion. 

18. Vol. 1, 46 Harvard Law Review, No. 2, p. 282 

19. Federal Rules of Civil Procedure, Rule No. 48 

20. Federal Rules of Civil Procedure, Rule No. 38 
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jury, together with proper forms for a general verdict 
interrogatories upon one or more issues of fact. Thy 
latter method is somewhat cumbersome, for one or more 
of the answers may be inconsistent with the general ve) 
dict. The method of submitting to the jury special 
findings, prepared in advance, and having no general 
verdict, with the court rendering judgment on the sp 


cial findings as determined by the jury, is much simple: 


Simplification in Damage Case Trials 


Simplification in the trial of personal injury cases, of 
damage cases generally, could be effected by determining 
first the question of liability without reference to the 
Such a 


procedure would make the issue for a jury inescapable 


extent of the damages, as is done in admiralty 


and would tend to minimize the likelihood of return 
ing a verdict on sympathy arising from the nature and 
extent of the injury. Following the rendition of a ver 
dict by a jury on the sole question of liability, (if the 
parties consented) , there could then be a reference to 
commissioners to determine the amount of damages 
Such a procedure would avoid also the haphazard 
guessing number propensity of a jury which has to pass 
hurriedly on what is adequate compensation. It would 
avoid too the so-called quotient verdicts. However, it 
must be observed that a court cannot, in an action at 
law, consistently with the constitutional right of trial 
by jury, submit a part of the facts to the jury, and it- 
self determine the remainder, without a waiver by the 


defendants.2" 


Let me preface a final suggestion by stating that | 
know of no provision of law which compels secrecy 
concerning the deliberations of a civil petit jury. I am 
persuaded that if jury-room deliberations could be re 
corded, transcribed and filed with the verdict, public 
opinion would realize the hit or miss nature of jury 
verdicts. There is no good reason why verdicts should 
be shrouded in secrecy any more than are the findings 
by the court sitting without a jury.** Such recorded 
deliberations need not identify by name the juror mak- 
ing any specific remark. Indeed it would suffice to 
follow good Shakespearian practice by designating them 
as the “First Gentleman” or “Second Gentleman,” o1 


lady as the case may be. 


In conclusion, in all fairness it must be conceded 
that the uncertainties of trial by jury in part at least 
are inherent in law itself; for law, like all other so-called 
social sciences, is not a science. But to admit the uncer- 
reason for 


tainties affords the strongest seeking to 


control them. 


21. Rule No. 49. 

22. Hodges v. Easton, 106 U. S. 408. 

23. Rules of Civil Procedure, Rule 52. See also Journa] Amet 
ican Judicature Society, Feb. 1940. “True Verdicts?” by A. F 
Kingdon 
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ABRAHAM LINCOLN 


PIONEER SOLDIER AND GRAND STRATEGIST 


the spring olf 1833 the news 
ached New Salem that the in- 
id old Indian chieftain, Black 


k, was again on the warpath and 
volunteers were needed to repel 
threatened invasion of Illinois. 
raham Lincoln responded to the 

and was elected captain of a 
npany which, even in the advanced 
tlements, were regarded as a “hard 


Highly skilled in the 


and 


of men.” 
of firearms, adventurous 
ing by nature, and inured to the 


izh and mysterious ways of the 


lderness, they were as undrilled 


nd undisciplined a body of im 


ovised soldiers as could be im 
rined. For the most part they were 


John 


l hey marched or straggled over un- 


) strangers to Barleycorn. 


lulating prairie and the slopes of 


mber bottom, they scoured dark 
imps and dense underbrush in 
iest of an unseen foe. The dis 


very of a few mutilated bodies of 


kirmishers who had been slain a day 
two before was, however, the 

irest they ever came to grips with 
Indians. 

Lincoln’s own exploits were not 

insubordi- 


tirely heroic. For the 


ite discharge of a pistol he was 


bjected to a day’s imprisonment. 
On another occasion his company 
came so demoralized after a heavy 
inking bout that he, who was 
sponsible for a certain semblance 
discipline in the ranks, was 
ntenced to the ignominy of carry- 
¢ a wooden sword for two days. 
\fter these lusty sons of the frontier 
re mustered out of service Lincoln 
enlisted as a private for the re- 
tinder of his term. 
If this experience afforded Lincoln 
the science 


) great instruction in 
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By GEORGE R. FARNUM 


of Boston 
Former Assistant Attorney General of the 
United States 


and art of war, it gave him perhaps 
something that was to stand him in 
good stead in those veiled and fateful 
years which lay ahead. As Carl Sand- 
burg summed it up, “He had seen 
deep into the heart of the American 
volunteer soldier; he had fathomed 
a thousand reasons why men go to 
war, march in the mud, sleep in cold 
rain, and kill when the killing is 
good. In the depths of his own heart 
there were slow changes at work; a 
slant of light had opened when he 
was elected captain; it had made him 
glad.” Possibly something, albeit 
vague and elusive, awoke in him that 
gave him added confidence in him- 


self and new faith in his destiny. 
Three deca tes later Abraham Lin- 
coln was called to direct the nation 
at its hour of deadly peril. A man of 
Black Hawk 


interlude, it was his destiny to lead 


peace, except for the 


his people through a bitter and 
protracted civil war. His work as 
Commander in Chief, however, has 
been sketched for the most part with 
a hasty and faulty hand, and with 
singular lack of knowledge and un- 
derstanding of his harassing prob- 
lems and outstanding achievements. 

He has been pictured as an ex- 
ample of the absurdity of politi- 
cians interfering in military opera- 
tions, and of the folly of amateur 
strategists censuring the work of 
professional soldiers. Responsibility 
for a large part of the failures of the 
Northern armies in the early part of 
the war has been placed at his door. 
In the face of this hostile criticism, 
I venture to hazard the opinion 
that, in spite of his lack of knowledge 
of the science of war, the paucity of 


his military experience and the 


mistakes he may have committed, 


Abraham Lincoln was to a large 
measure responsible for the grand 
war strategy of the North. and dis 
played no little real genius in direct 
ing its unfoldment. 

The extended field of operations 
the complicated terrain, the size of 
the armies, the unpreparedness of 
the nation to cope with a great and 
sudden crisis, the formidable opposi- 
tion that had to be met and complete 
ly crushed, the lack of unity in the 
North, the delicate situation in the 
border states, and the threat olf 
foreign intervention—all these and 
more demanded a strategist who 
could visualize the entire theatre of 
war in all its interrelated parts and 
apply an intelligent and detached 
judgment to the whole vast and 
intricate problem with a_ shrewd 
understanding of the relative im 
portance of all its component ele 
man was Abraham 


ments. Such a 


Lincoln. Few saw more clearly the 
full importance of sea power, and 
the role played by the Navy in 
blockading the Southern ports and 
in protecting Northern shipping was 
a triumpkant vindication of his 


sagacity. He has been severely 
arraigned for the wide dispersion of 
the Northern This 


however, ignores the psychological! 


forces. view, 
factors so vital when a democracy 


wages war, and which were never 


more so than during the earlier days 
of the Civil War—factors 


dictated certain defensive measures 


which 


until full offensive power could be 
organized. 

Doubtless he acted at times with a 
deliberation which was mistaken for 
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weakness and vacillation. He was a 
man of humility and sought to be as 
right as possible in the decisions on 
which great consequences impended. 
However, when his mind was made 
up he could adhere to his views with 


firmness and confidence, and act on 


them with courage and determina 
tion. 
His relations with his generals 


were highly instructive and, I think, 
largely misunderstood. The selection 
of qualified commanders, particular- 
ly in the early days of the war, was 
a difficult task. There were no men 
led large bodies of 
field. 


wrote of his own diffi- 


who had ever 


troops in the Even Lee, as 
1863, 


culty in 


late as 


finding “proper com 
asking, “Where can they 
Who can 


on the record that the men Lincoln 


manders,”’ 
be obtained?” fairly say 


deposed as leaders of the Northern 
armies had shown themselves equal 
task? None of 
ever lacked his full support when 
Of his days before Vicks 
burg Grant wrote, “I had never met 
Mr. 


constant.” 


to their these men 


in 


command. 


Lincoln but his support was 


In the days that followed 
reason to recant 


Grant found no 


In most cases I believe it can be said 


that, when Lincoln gave advice or 


arge ly 


His officia 


eloquentl\ 


directions, his judgment was 
vindicated in the sequel 
communications speak 
for themselves concerning his pa 
tience and loyalty and, be it added 
for the acuteness of his military judg 


ments. 

In the spring of 1862, McClellan 
departed upon the ill-fated Penin 
sular Campaign. In disobedience of 
Lincoln's “explicit order,” and with 
utter disregard of vital precautions 


McClellan had confided the protec 
tion of the Capital to less than 
20,000 “unorganized troops.” It is 


impossible to say that Lincoln's 


n detaining Me 


prompt a¢ tion 


Dowell’s Corps for its defense did 
not prevent an irreparable disaster 
His 


Clellan was admirable for its restraint 


letter of explanation to Mé 


in the face of great provocation, 
aggravated by the General's petulant 
complaints. In the course of it, Lin 


coln added some wise counsel. “By 
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delay the enemy will relatively gain 
on you—that is, he will gain faster 
by fortifications and reinforcements 
than you will by reinforcements 


And 


vou that it is indispensable to you 


alone. once more let me tell 


that you strike a blow,” adding by 
way of reminder, “You will do me the 
justice to remember I always insist 
ed that going down the bay in search 
of a field, instead of fighting at or 
near Manassas, was only shifting and 


not surmounting a difficulty.” 


In his celebrated letter to ‘Fight 
ing Joe’’ Hooker he wrote, “I have 
placed you at the head of the Army 
Potomac. Of 


done this upon what appears to me 


of the course, I have 


to be sufficient reasons, and yet | 
think it best for vou to know that 
there are some things in regard to 


which I am not quite satisfied with 
you. I believe vou to be a brave and 


skillful 


like. I also believe that you do not 


soldier, which ot course | 


mix politics with your profession 
which is a valuable, if not indispens 
ambitious 


able, quality. You are 


which, within reasonable bounds 
does good rather than harm; but | 
think Burn 


side’s command of the Army you hav: 


that during General 
taken counsel of your arabition and 
thwarted him as much as you could 
in which you did a great wrong to 
the Country, and to a most meritori 
ous and honorable brother officer. 
I have heard, in such a way as to 


believe it, of your recently saying 
that both the Army and the Govern 
ment needed a dictator. Only those 
generals who gain successes Can set 
up as dictators. What I now ask of 
you is a military success, and I will 
risk the dictatorship. The Govern 
ment will support you to the utmost 
of its ability, which is neither more 
nor less than it has done and will do 
for all 


that the spirit which you have aided 


commanders. I much fea) 
to infuse into the Army of criticizing 


their commander and withholding 


confidence from him will now turn 
upon you. Neither you nor Napo- 
leon, if he were alive again, could 
eet anv good out of any Army while 


such a spirit prevails in it; and now 


beware of rashness. Beware of 
rashness, but with energy and sleep 
less vigilance go forward and give us 
victories.” 

In a letter full of prudent advice, 
written Hooker after his defeat at 


Chancellorsville, Lincoln warned 
against ‘any risk of being entangled 
upon the river (Rappahannock) 
like an ox jumped half over a fence, 
and hable to be torn by dogs in 
front and rear, without a fair chance 


kick the other.” 


to gore one way OI! 


Gettysburg has been hailed as a 
great turning point in the war, as 
undoubtedly it was. In the aftermath, 
however, Lincoln was bitterly dis 
appointed in General Meade’s failure 
to follow up his victory. As Lincoln 


Meade’s 
his army, according to the Adjutant 


read order congratulating 


General, “when he came to the 
sentence about ‘driving the invaders 
from our soil,’ an expression of 
disappointment settled upon his face 
his hands dropped upon his knees, 
and in tones of anguish he exclaimed, 
‘Drive the invaders from our soil? 
My God! Is that all! 


that the grand strategy was not the 


Lincoln saw 


mere repelling of an invasion of the 


North but the destruction of Lee’s 
army. ‘The Potomac was swollen 
with rain. Lee was held up, but 


Meade lingered and Lincoln wired 
“You are 
defeat the 


Stanton, strong 


through 
enough to attack and 


enemy before he can effect a crossing 


Call no council of war. It is pro 
verbial that councils of war never 
fight. Reinforcements are _ being 


pushed on as rapidly as possible. Do 
not let the enemy escape.’ Meade still 
flood 


into Virginia and the war 


delaved, the abated and Lee 
crossed 
went on with all its mounting cost 
in blood, sweat and tears until the 
objective Lincoln pressed on Meade 


was accomplished by another 


With his 


grams, Napoleon once said, “In war 


flare for striking epi- 


the men are nothing; it is the man 
Making all due 


the exaggel ation of 


who is everything.” 
allowances for 
contains at 


such an utterance, it 


bottom a great truth. In the North- 
ern strategy of the Civil Wai 
Abraham Lincoln was “the man.” 
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Annual General Meeting of 


HI 
T he Bar was held in the Old Hall 
Lincoln’s Inn on Tuesday, Janu- 
19, 1943. The Attorney General 
The Rt. Hon. Si 
K.C., M.P 
it the Bar 


ry on its profession and to serve 


Donald Somer- 
R who presided, said 


was doing its best to 


public in the conditions which 
ailed in the fourth year of the 


Many of its members were 
hting in the services or doing other 
ms of war work, but those who 
infirmity or some other 


m age, 
ison were still practising in the 
rts, were doing their best to up 
id the traditions and render the 
ices which the public were en 
tled to expect from the profession. 
Sir Donald proposed from the Chait 
it “A cordial message to the law 
rs of Soviet Russia of confidence in 
1al victory, of congratulations on 
magnificent efforts and achieve 
nts of the Russian Army against 
common enemy, and their deep 
sympathy in the losses suffered in 
field and in the terrible brutali 
ies inflicted on the population in 
cupied territory by the German 
ces” be sent. The proposal was 
eived with acclamation 
1942 


produces the resolution which was 


The Annual Statement for 


nt to the American Bar Associa 
min January, 1942, together with 
reply which was received by cable 
the 30th March in 


is good to remember the senti 


that year. 

nts expressed in the last sentence 
t that reply:—‘“We send you the 
iendship and admiration of the 
as brothers 


battle for 


\merican Bar and unite 
arms with you in the 
e supremacy of law and justice.” 


Now that the fortunes of war have 


changed so definitely in favor of the 


\llied Nations we may reasonably 
ype that the end of the battle is not 
0 far distant and that law and 
stice may guide the world to better 
ivVsS 

Good reports have been received 
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by the Bar Council of the success of 
the scheme for the giving of free 
legal advice to members of His 
Majesty’s Forces and the Royal Air 
Force whose pay is not sufficient to 
meet the usual fees. In conjunction 
with this scheme a Services Divorce 
Department was established for the 
conduct of divorce suits to which a 
member of the forces is a party. The 
Home Command Legal Aid sections 
are controlled by serving barristers 
and solicitors. It is also announced 
that a Bar Examination has been 
held by the Council of Legal Educa- 
tion in a prisoners of war camp in 
Germany. 

The Aliens Department of the 
Home Office communicated with the 
Bar Council upon the general ques- 
tion of aliens seeking to establish 
themselves in this country as advisers 
on the systems of law in their own 
countries and, while it was agreed 
that there must always be a demand 
for competent advice in foreign 
systems of law, more especially from 
the trading community, it was 
thought that permission to foreign 
lawyers to practice here should not 
be given indiscriminately or be 
abused after its grant. The Council 
felt itself unable to offer to exercise 
any control over these practitioners, 
but offered to report to the Home 
Office any circumstances which might 
call for attention in respect of the 
question generally or any individual 
concerned. 

In view of the limitation placed 
upon the insurance of Law Books 
over fifty years old under the provi- 
sions of the War Damage Act, 1941, 
the Council approached the authori- 
ties on the point and, as a result, a 
new order has been made extending 
the period of fifty years to one 
hundred Furthermore it is 
noted that if a member of the Bar is 
still prejudiced in respect of the loss 
of his Law Reports by the operation 
of the limitation in the policy, in- 
dividual cases will be sympathetically 


years. 
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considered by the Government 
Department concerned. It is believed 
that this sympathetic consideration 
will be invoked in many 
Numerous Reports which are still 
cited in the Courts were published 
more than a hundred years ago, and 


cases. 


more than one current series has 
passed its century of life. 

Only four of the many questions 
relating to professional conduct ad- 
dressed to the Council are dealt with 
in the Statement. The first relates 
to clerks’ fees and refresher fees in 
Criminal Cases. In the second it was 
that a Barrister who was a 
member of a City 
should not accept a brief to appear 
in a rating appeal against the assess- 
ment committee of the City. In the 
third the Council their 
ruling of 1929 that “In no 
should the defence in a murder trial 
be devilled, and only in most excep- 
tional cases should the brief be 
returned when once accepted, and 
then only if sufficient time remains 


ruled 
Corporation 


reaffirmed 
case 


for another counsel to master the 
case.” The fourth decision was that 
a barrister who is a salaried legal 
adviser of a _ trading 
ought not to appear as counsel for 
the corporation in Court. 


corporation 


Calls to the Bar 

Calls to the Bar in Hilary Term, 
1943, again show the effect of war 
upon legal education. Only twenty- 
three among the four Inns of Court 
were called: eight at the Middle 
Temple, seven at Gray’s Inn, five at 
the Inner Temple, and three at 
Lincoln’s Inn. Of these, nine are 
from the Dominions, Colonies or 
India, and one is the son of a former 
President of the Court of Criminal 
Appeal at Shanghai. After the last 
war there was a period of some few 
years when admissions to the Inns 
of Court beat all previous records 
and, if a similar rush occurs after this 
war, the problem of housing and 
dining will be a serious one. Gray's 
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Inne) 


Hall, the 


Temple only the walls of one 


Inn now has no 
and 
some time must elapse before the 
Middle Temple Hall is again usable 
However, circumstances have shown 
that the Inns of Court are reasonably 


good at improvising, and there is 


little doubt that the difficulties will 


be overcome. 


Legal Honors 
The inclusion of the name of Si 
William New 


Year’s Honours List has been noted 


Holdsworth in the 


with very much pleasure by the legal 
profession in this country. Sir Wil- 
liam must be almost as well known 


in the United States as he is here. 
He holds honorary LL.D degrees of 
three United States universities and 
awarded the Ames medal by 
1927. He _ has 
English Law 
Oxford 


1922, the same year in which he be- 


was 


Harvard in been 


Vinerian Professor in 


at the University of since 


came a fellow of the British Academy. 


He is a Bencher of Lincoln's Inn, and 


has been Reader in Constitutional 


Law (English and Colonial) and 


Legal History at the Inns of Court 


since 1937. He is the author of many 
books 


tributed largely to English and Amer- 


well known and has con- 
ican legal periodicals, but it is upon 
his monumental History of English 
Law that his fame chiefly rests. The 
work, the last edition of which runs 
to twelve volumes, has a world wide 
reputation, and is a standing tes 
timony to his great scholarship and 
Sir William has now been 
Ordei 


high distinction 


industry. 
honored by the award of the 
of Merit—a 
which was founded by King Edward 


very 


VII, on the occasion of his coronation 
in 1902. The Order is 
twenty-four in number, 


limited to 
with the 
addition of such foreign persons as 
may be appointed by the sovereign, 
and it includes those who have 
gained distinction in the naval and 
military services of the country, as 
well as those who are noted in the 
fields of art, literature and science. 
\t present the membership of the 


Order numbers seventeen. 


Prize 
On December 10th, 1942, judgment 
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was given by the President of the 


Probate, Divorce and Admiralty 
Division in the 
a vessel of 3,467 tons, registered at 
Hamburg, and valued at £180,000. 
On the outbreak of war, as reported 


in The 
lying in the West India Docks unde: 


Times, the Pomona was 


the arrest of the Admiralty Court in 


an action’ by time charterers for 
alleged breach of contract. As soon 
as war broke out she was seized as 
prize and a writ claiming condemna- 
The vessel was sub- 
The At- 
Mr. 


Hubert L. Parker, appeared for the 


tion was issued 
sequently requisitioned. 


torney General who, with 
Crown, contended that, apart from 
the Hague Convention which had 
1925, a bel- 


ligerent had a right to seize and con 


been denounced in 


demn enemy ships found in its ports 
The old 


law was clear on the point. By the 


on the outbreak of war. 
Hague Conventions “days of grace” 
had been allowed to certain classes 
of vessels, but there was no authority 
for the principle that because a vessel 
for some reason could not get away 
war she could 


on the outbreak of 


only be detained and not confiscated. 

Mr. G. T. Le Quesne, K.C., who 
with Mr. C. J]. Colombos—the author 
of a book on Prize Law—appeared 
for the German owners said that 
from the middle of the last century 
the tendency was more and more to 
from confiscation 


exempt private 


property of an enemy found in a 
belligerent port on the outbreak of 
war. The rule in its rigid form was 
no longer the rule and, in his submis- 
sion, the granting of days of grace 
had become part of modern interna- 


tional law. 


In the course of his judgment the 


President said that it should be 
stated that the Crown raised no ob- 
jection to the enemy claimants being 
heard although the claim .was not 
based on any international conven- 
tion. The claimants did not ask for 
the immediate release of the vessel, 
but it was said that it could only be 
detained and, in due course, released 
and restored to the owners. Later 
decisions did not support the conten- 


tion that the sixth Hague Conven- 





case of the Pomona, 


tion was merely declaratory of exist 
ing international law. His Lordship 
cases of the M; 

Leonhardt (37 T. L. R. 24; | 192) 
P. 1.) and the Blonde (38 T. L. R 
328; [1922] A. C. 313). 


in the present case an armed guard 


referred to the 


He said that 


had_ been stationed alongside tne 
Pomona as it was feared that, if war 


broke 


made to 


out, an attempt might by 
dock 


that 


ram the gates and 


in fact it was found when the 
guard went on board after war had 
been declared, the seacocks had been 
opened and, but for the prompt 
action taken, the ship would have 
sunk in the dock. The facts, however 
did not amount to an “anticipatory 
embargo” as the claimants alleged 
They had made out no case for the 
mere detention of the ship and she 
would be condemned as good and 
lawful prize. 

As it was somewhat in the nature 
of-a test case the claimants were not 


ordered to pay the costs. 


Railings from the Temple 


Some time ago mention was made 
of the removal of the railings from 
the south side of the Temple Church. 
Since then, those fronting Harcourt 
Buildings (which were gutted by fire 
have gone to help the war effort 
Yet another legal contribution of the 
same nature is being made by the 
| 


the railings surrounding their gai 


Middle Temple by the removal 


den. These handsome and heavy 


railings wili provide many tons of 
scrap for the making of munitions 
hey have been in their present po 
sition since the year 1865. 

The railings surrounding the In- 
ner Temple Garden have followed 


Middle 
swell the col 


those from the Temple 


and have gone to 
lection of scrap metal in aid of the 


Their 


appearance to the 


war effort. absence gives a 


somewhat bare 
gardens, and the scars of war seem 
to be more obvious, but it is soothing 
to think that one of the worst dam- 
aged places is contributing in this 
way to bring to an end the power 
which turned the beauty of the Tem- 
ple into a scene of desolation. 

S. 


The Temple 
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N the Supreme Court of Utah, an 
ipplication for rehearing in origi- 
:| quo warranto proceedings in the 
preme Court was denied where the 
sis of the application was that one 

three justices joining in the 
ijority opinion, adverse to the posi- 
mn of petitioner (two of the five 
stices having dissented), was dis- 
ualified because on the day when 


e decision was handed down he 


is called to active duty in the 


nited States Army and had taken 


e oath as a major therein and had 
ntered upon the performance of 
s duties as such officer and had re- 
rested and been granted a leave of 
bsence (from his judicial duties) 


xv the duration of the national 
mergency. This justice had partici- 
the 


pated in the determination of 


iuse and there was no contention 
that his military duty interfered with 
x prejudiced his deliberations or 
influenced him in his decision. In 
the proceedings denying the petition, 
me of the justices, writing a con- 
curring opinion, pointed out that 
the Supreme Court of Utah had al- 
ready decided that under the Utah 
the 


an 


Constitution acceptance of a 


officer of 
United States Army by a justice of 


commission as the 
the court did not constitute a vacat- 
ing of his office as a justice and that 
he was still a de facto judge and as 
such had a right to participate in the 
decision. 

In Missouri the Clerk of the Cir- 
cuit Court of Henry County, holding 
that office by election, was inducted 
into the army during his term. The 
statutes of the state provide “When 
iny vacancy shall occur in the office 
4 any Clerk of a Court of Record 
by death, resignation, removal, refu- 
sal to act or otherwise, it shall be the 
duty of the Governor to fill such 


” 


vacancy. While stationed at 
Fort Leavenworth after his induc- 
ion into the army this clerk re- 


urned from time to time and at- 
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WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


tended to the duties of his office as 
clerk. 


successor “‘to fill the vacancy in the 


The Governor appointed a 


office.”” In an original proceeding in 
quo warranto, judgment of ouster 
was entered against the Governor's 
appointee. The Supreme Court of 
Missouri decided that the words “or 
otherwise” in the statutory provision 
as quoted construed under the rule 
of ejusdem generis did not cover 
the situation presented and ‘that no 
vacancy occurred because of that 
statute and that there was nothing in 
the law, constitutional, statutory or 
common, requiring the court to hold 
that the clerk had forfeited his office 
In the 


opinion, reference was made to a 


by becoming a_ soldier. 
decision of the Supreme Court of 
Florida holding constitutional an act 
securing to all state and county of- 
ficers their tenure in case they were 
the armed 
authorizing the 
ignate others to perform their duties 
during such absence, but not longer 
than the remainder of the term. 

W. Louis Frost, Chairman of the 
Committee on War Work, Rhode 
Island Bar Association, comments: 

“The paragraph in ‘War Notes’ 
in the February AMERICAN Bar As- 
SOCIATION JOURNAL correctly reports 
what the Court of New Jersey said 
is the meaning of the words ‘order 
previously granted’ contained in 
Section 302, Subdivision (3), of the 
Soldiers’ and Sailors’ Civil Relief 
Act of 1940 as amended October 6, 
1942. 

“This construction of the meaning 
of the ‘order 
granted,’ if correct, has an important 
application to mortgage foreclosures. 

“The case cited in ‘War Notes’ 
was Stability Bldg. & Loan Ass’n v. 
Liebowitz, et al., 28 A 2nd 653. 
There an order for sale in mortgage 
foreclosure had been made and the 
time for sale had been fixed. After 
entry of the order and before the 


called to forces and 


Governor to des- 


words previously 























































sale, the mortgagor went into milita- 
ry service. The court held that no 
new order for sale necessary. 
The decision of the 


question before it seems correct, but 


was 
the court on 
in my opinion, the words ‘order 
previously granted’ do not mean 
‘an order granted previous to the 
commencement of the military serv- 
ice,” as stated by the court. 

“I think the words in question 
mean an order for sale upon such 
equitable terms as will conserve the 
interests of all the parties, granted by 
the court before the sale. 

“Section 302 refers to foreclosure 
sales of both real and persona] prop- 
erty. If a sale is prohibited where 
the obligation 
military service, unless the order of 


originated before 
sale was obtained before the com- 
mencement of military service, the 
court will not have a very wide field 
for action under (2) (b). In my 
opinion, the order referred to in (3) 
is an order made by the court under 


(b) which immediately precedes 
(3). Further, if the New Jersey con- 
struction is correct, proceedings 


under Section 303 will be greatly 
restricted. 

“Section 302 (2) refers to a pro- 
ceeding commenced during military 
service. Section 303 includes proceed- 
ings commenced either before or 
after the beginning of military serv- 
ice. If the words in Section 302 (3) 
‘unless upon an order previously 
granted by the court’ mean an order 
granted previous to the sale then 
some meaning is put into (2) and 
(2) (b) and into Section 303. 

“In such case, under Section 302 
(2) (b) the court may conserve the 
interests of all parties by an order 
of sale upon equitable conditions 
which will conserve the interests of 
all parties. In the case of personal 
property foreclosure, the court may 
then make an order for sale under 
Section 303 upon condition of pay- 
ment of a just sum to the mortgagor.” 
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The Struggle for Judicial Supremacy: A Study of a 
Crisis in American Power Politics, by Robert H. Jack- 
son. 1941. New York: Alfred A. Knopf. Pp. XX, 361. 

Men learn but to forget, to learn and forget again, 
but they march best when they remember best. Because 
this is so, this book should be required reading fon 
every American who believes that an independent judi 
ciary is a prime essential to the preservation of the 
principle of democracy in America, the spirit of its laws.’ 
It is written objectively and with the courage and con- 
viction which have distinguished the author’s private 
and public life. With admirable historicity and in the 
utmost candor, it deals with one of the best organized 
and most nearly successful attempts in our history by 
the use of power politics to reorganize? the Supreme 
Court to control the exercise of the judicial power of 
the United States and thus to make and unmake de- 
cisions. Failing, because of its brevity, to epitomize 
properly, and thereby giving a distorted view of, the 
struggle as it really was, the title does the book a dis 
service. 

As the author sees and details it, the struggle was not 
between the court, as a court, and the President, 
though, as he points out, “the initial indirection” of the 
plan, which “it never lived down”, made it in the be- 
ginning appear that way.* It was “an historic struggle 
of some of the justices to maintain judicial supremacy 
over the legislative process and on the part of other 
justices and of the administration to confine judicial 
power to its traditional and proper sphere.” 

The book, therefore, is not at all what some partisan 
or careless reader of the title and the publisher’s blurb 
on the front and back flaps might think it, a preachment 


1. The report of the Senate Judiciary Committee on the court 
bill, characterized by the author as a document without pre- 
cedent in recent state papers for the savagery of its attack on 
the President, declared: “From the very beginning of our govern 
ment to this hour, the fundamental necessity of maintaining 
inviolate the independence of the three coordinate branches of 
government has been recognized by legislatures, jurists and presi 
dents” (pages 194-5) . 

2. At page 235, the author calls the court bill 
sentence of reorganization.” 

3. “Instead of accusing some justices of being stubbornly and 
wrongly reactionary, which the other justices could hardly deny, 
the message in effect charged the justices collectively with ineffi 
ciency and inadequate discharge of duty. Testimony before 
the Judiciary Committee was concentrated on the cause which had 
produced widespread dissatisfaction with the Court. But it was 
all too late—the plan never lived down its initial indirection.” 
The Senate Committee declared: “The plan was presented to 
the Congress in a most intricate form and for reasons that obscured 
its real purpose” (page 194 

4. “Nor am I unmindful of the hard-won heritage of an inde 
pendent judiciary which for over two hundred years has main- 
tained the ‘rule of law’ in England, the living principle that not 
even the king is above the law 

5. “The fight of 1937 was not a fight to destroy the Court or to 
impose legal limitations on its powers. The Roosevelt administra- 
tion never refused obedience to any mandate of the court, it made 
no attack on the tenure or integrity of any individual justice, its 
attack was on what it regarded as an abuse of power, not on the 


“a proposed 
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for the recall or other legal nullification of judicial deci- 
sions which are not acceptable to the dominant party in 
power. Neither is it a preachment for judicial impoten 
cy or subservience to the executive or the legislative. 
The book’s explicit denial of this view and the author's 
life and works make this abundantly clear. Nothing in 
it attacks or even challenges the integrity and independ 
ence and, therefore, the supremacy of the courts in the 
constitutional sphere which history has assigned to 
them, the custodianship and administration of the judi- 
cial power of the United States. Nothing in it is a 
preachment for controlled decisions, nothing in it coun 
sels or even countenances the subordination of the 
judicial to the other branches of the government in 
respect of its constitutional sphere. 

The writer, a lawyer and a judge distinguished for 
the vigor, clarity and independence of his thinking in 
regard both to the Constitution itself and to the law of 
the cases, the common law of the Constitution, makes 
this plain. Not only in the preface,® but throughout 
the book, he makes clear his full adherence to the view 
that the proper functioning of our form of government, 
in both its federated and its national aspects, has re- 
quired and will continue to require a system of supreme 
judicial review.* He sees as clearly and says as frankly 
as any that the same forces and pressures, at work in the 
period of which he writes, have been working since the 
court was set up, and in the same way will in the future 
work, upon and with the personnel of the present court. 
As frankly he declares that the differences between the 
court and the administration, were differences of opinion 
as honestly entertained and as honestly supported on 


institution itself. It recognized the Supreme Court as a necessary 
institution in our federation and acknowledged its evolutionary 
accretions of customary authority to be quite as valid as its less 
specific written authority.” 

6. In the spirit, if not the language, of De Tocqueville, he says 
“Thus was cast upon the Supreme Court the duty of being within 
its proper jurisdiction, the voice of the Constitution, speaking the 
final word in composing conflicts within our complicated political 
system. No greater task has challenged the vision and statesman 
ship of any little group of men calling themselves a court.” 

7. “Because of these constant pressures, I would underwrite no 
future even now. Another generation may find itself fighting 
essentially the same conflict that our fathers to the third and 
fourth generation fought before them. . . The truce between 
judicial authority and popular will may or may not ripen into 
a permanent peace.” “No doubt another day will find one of 
its tasks to be the correction of mistakes that time will reveal 
in this structure in which we now take pride As one who 
knows well the workm@n and the work of this generation, I be- 
speak the right of the future to undo our work when it no longer 
serves acceptably.” “The Constitution, in making the balance 
between different parts of our government a legal rather than 
a political question, casts the Court as the most philosophical of 
our political departments. It keeps the most fundamental equilib 
riums of our society, such as that between centralization and 
localism, between liberty and authority, and between stability and 
progress. These issues underlie nearly every movement in an 
organized society. The Court has as its highest responsibility and 
duty to hold every such movement in its legislative and exec- 
utive phases, within all express bounds of the Constitution.” 
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side of the justices* as on the side of the President. 
In respect of the controversial decisions which lay 
ick of the struggle, I agreed throughout with the 
sis of the minority of the court: that law modifies 
| grows, and, growing, lives; that each generation 
s the right to bring about changes in decision by 
sort to the ordinary democratic processes of educat- 
and influencing public opinion, and of reframing 

) 


| repassing desired laws,and I have vigorously said so.‘ 


| agree, therefore, with the author as to all of the 
ings he writes about so well and with such authority; 

influence on the judges and their decisions of cus- 
is and precedents, of, in short, the climate of opinion 
their and other times; the right of presidents to select 
justices men who are reasonably like-minded with 
m; the right, in short, of the majority, in its struggle 
laws aS means to keep pressing in democratic ways 
and to continue to educate public opinion in favor 
new laws. They are essential parts of our system, and 
y work exceedingly well. No one could justly quar- 
with the President for appointing men whose views 
approved when, by retirements and vacancies, he had 
orderly opportunity to do so. Neither could any 
ne justly quarrel with his effort, and that of those who 
thought like him, to focus the fierce light of public 


pinion on the controversial questions decided, and 


thereby bring about an orderly change of opinion as 


them. 
Viewing the struggle, therefore, as the author views 
as one to bring the full force of public opinion to 
ear upon, and to subject to critical analysis and dis- 
ission, the views the majority had announced and 
bring about a rehearing, and a _ voluntary 
hange of opinion as to them, I agree with the author 
hat the verdict of history will be that the President 
eally won his struggle with the majority of the court.'® 
Viewing it, however, as most Americans viewed it, as 
struggle to establish the principle that when the de 
sions of the Supreme Court give the Constitution a 
ist which prevents the party in power from legislating 
it desires, the administration may, by threats of an 


inwieldy, indeed, a dropsical, enlargement of the 
vurt unless the offending justices resign, force a change 
1 the trend of decisions, it is equally plain that the 
rdict of history will be, ““The President most certainly 
lid not win his struggle, he lost it utterly and complet 

not only in the Congress but before the bar of public 
pinion.” 

rhe opinions of the present court, consututed almost 
ntirely of the President's appointees and from those 
ho supported his court plan, furnish a complete prool 
if this. As intelligent honorable lawyers of free minds 
n their great place ought to do, these justices do not 
They 


ote the party line individually or as a bloc. 


liffer freely, they freely decide, and as freely each jus 


8. “Nor should criticism of the trend of decisions be construed 
s denying either the ability or disinterestedness of the justices as 


oth sides of questions on which the court have disagreed, have 


een represented by justices of ability, earnestness and deep 
nviction.” 
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tice gives a reason for the faith that is in him. The 
present court, just as the attacked court did, divides 
with freedom on questions both of constitutional and 
statutory law, and there is disagreement both in and out 
of the administration with many of their opinions. But 
no responsible person is heard to raise again as to any 
of the justices the imperious and militant cry with 
which this book deals, “Away with him, away with him, 
and let another take his place.” 


JosePH C. HUTCHESON, JR. 


Houston, Texas 


Coast Guard Law Enforcement, by Ridsdale Ellis. 
Foreword by Rear-Admiral Stanley V. Parker, U. S. 
Guard. 1943. New York: Cornell Maritime 
Press. Pp. xx, 203.—All who have sojourned at the 
Cosmos Club in Washington will recall the modest 
show-window on H Street, just south of Madison Place, 
where the United States Coast Guard used to display 
its photographs and insignia. Nowadays the Coast 
Guard has come into more general recognition for 
the important part it is playing in defence of the Na- 
tion’s six thousand miles of coast line. In time of peace 
it operates under the Treasury Department, but in 
time of war it operates “as a part of the Navy and 
subject to the orders of the Secretary of the Navy” 
(U. §. Code tit. 14, § 1), but also subject to certain 
regulations of the War Department and the Commerce 


Coast 


Department. 

The requirements for stafing its officer personnel 
are notably high; its oficer Academy, at New London, 
Conn., is entered only by competitive examination. 
The total personnel is now more that 20,000; its 
vessels number more than 3000. 

Its duties are varied, and now in wartime have been 
vastly increased. A list of even the principal varieties 
would need at least an entire page of this JOURNAL. 
For example, the duties of the Captain of the Port— 
and there is one at every important port—are catalogued 
in paragraphs from (a) to (t). In this excellent manual 
are concisely but lucidly set forth all the statutory and 
administrative provisions, forming a complete vade 
mecum for the officers, and replete with interest to the 
lawyer, who realizes again that here, as elsewhere, the 


ancient saw, “inter arma silent leges,” is a catchword- 
fallacy. 

Citizens in any port wishing to help in war work 
may well purchase a copy of this little book, to 
present to the captain of their port. And another 
copy should be in the hands of the chief of police in 
every port; for even a quick perusal demonstrates 


that in such regions there must be complete under- 








9. Law as Means and the Struggle for Laws: the Principle of 
Social Progress, Chapter five, pages 182 to 159 (Law as Liberator, 
Foundation Press, Inc., 1937) . 

10. The author puts it, at page 196, “In law, the President 
defeated the recalcitrant justices in their own court.” 


205 





















































BOOK REVIEWS 


standing of their respective duties under the copious 
and varied wartime laws and regulations that have now 
come into force. 

JoHN H. WicMort 


( hicago 


1 Discourse upon the Exposicion and Understanding 
of Statutes, with Sir Thomas Egerton’s Additions, edited 
from Manuscripts in the Huntington Library by Samuel 
Ek. Thorne, Northwestern University School of Law. 
1942. San Marino. Pp. vi, 194.—It is extremely un- 
fortunate that lawyers are still prone to regard interest 
in legal history as a form of antiquarianism, well enough 
as the avocation of a lawyer’s leisure, but outside the 
main business of his thoroughly practical profession. 
If we take the trouble to analyze this thoroughly practi- 
cal occupation of ours it will turn out to be chiefly 
engaged in what is eminently a matter of historical 
research, since the discovery, the differentiation and the 
application of precedents is exactly that, and almost any 
statute is unintelligible except as an element in an 
historical development. 

When, therefore, Mr. Thorne of Northwestern Law 
School, in the inexhaustible Huntington Library at San 
Marino, came upon what seems to be the first treatise— 
a brief one—on statutes and their interpretation in 
English law, he made a discovery of capital importance 
and performed a signal service not merely to legal 
history, but to the law as a whole. The Anglo-American 
statute is a special creation of our inherited political 
and legal theory and this Elizabethan document gives 
us a definite stage in the attitude, which may be said to 
be stili the prevailing one, of lawyers toward statutes. 

The attitude of lawyers is still that a statute is a 
minor and subsidiary source of law. The writer of the 
treatise—almost certainly not Egerton himself—has not 
quite the hostility and suspicion toward statutes that 
Coke had, but he is not altogether easy about them 
and that he prepared this little manual to guide him- 
self and his friends in how to deal with them is itself 
an indication of his concern. 

Professor Thorne—now serving in the armed forces 
of the United States—has done much more than discove1 
an important document and edit it. That would have 
of itself been worth doing. But he furnishes it with 
notes of vast and varied learning and prefixes an 
Introduction of 100 pages, considerably more extensive 
than the text of the Discourse. This Introduction is in 
fact an account of English statutory interpretation 
which, with the work of Plucknett, Chrimes, Richard- 
son, Sayles and Barraclough, prepares the ground for the 
comprehensive history that is yet to be written of this 
subject. 

That the Discourse must be set at the side of Treatise 
Concerning Statutes ascribed to Sir Christopher Hatton, 
is evident (P. 10, n. 10). Hatton was an older con- 
temporary of my lord Ellesmere, who in his chrysalis 


stage was Thomas Egerton. But the Treatise was not 
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published till 1677, just as Swinburne’s treatises on 
Spousals and on Testaments, written under Elizabeth, 
were not published till about the same time. It is not 
hard to see why Hatton’s Treatise is more dependent on 
Plowden than the Discourse is. Very few persons would 
write of law in that period without reverent observance 
of that master’s utterances. 

And both the Discourse and the Treatise challeng: 
comparison with Coke’s Second Institute which for all 
its accumulation of material seems to say little mor 
than these brief handbooks do, so far as guiding men in 
the understanding of statutes is concerned. 

Professor Thorne sets us a rich table. It would 
need almost as large a book as his own to do justice to it 
Briefly, attention may be called to Chapters 8 and 9 of 
the Discourse (pp. 154-170) in which the examples ol 
strict construction are set against a construction so 
“liberal” that it consciously is made “‘conter les Parollz.” 
Between the statements that statutes “abridging” the 
common law or the King’s prerogative are to be strictly 
construed and the rule that statutes from which “any 
iniquitye” is gathered are not laws at all, we have a 
wide range of possible interpretation and a flexibk 
enough instrument by which to effect this vital task 

Max RapIN 


School of Jurisprudence, 
University of California. 


Teamsters and Transportation: Employee-Employe 
Relationships in New England, by Samuel E. Hill. 1942 
Washington, D. C.: American Council on Public Affairs 
Pp. XIX, 237.—Since 1933, almost all intercity trucking 
firms in New England have been unionized, except fot 
some in Maine, New Hampshire and Vermont. This 
book is an analytical study of the nature of the industry, 
the development of the union, and the course of col 
lective bargaining in New England. From almost no 
strength in 1933, the union has grown to a point where 
it now deals collectively for wages, hours, and working 
conditions with an interstate employers’ association and, 
through a joint Fair Trade Practice Board, maintains 
contract observance and fair employment practices 
Since the industry has expanded tremendously in recent 
years, the union has been able to increase the employers’ 
labor costs and at the same time to benefit the employers 
by eliminating labor cost as an item of competition 
Since nearly all the employers are small or medium siz 
units, the union has been able to exert great strike 
power on the individual unit; and at the same time the 
union has encouraged the growth of employers’ associa 
tions so as to facilitate bargaining and obtain uniform 
contract enforcement. The problems described are 
similar to those in other industries of similar economic 
structure, such as the garment industry, except that here 
the organization of the union has been completed in a 
very short time. 

After telling of the Interstate Commerce Commission's 
regulation of trucking rates, the author outlines the 
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dow of coming events by suggesting that the Com- 
sion “should certainly consider the desirability of 
ing some control over the level of wages before it 
pts a policy of making increased labor costs the 
se of practically automatic rate increases.” Today, 


der the wage stabilization order, the National War 


vor Board has established a trucking commission hav- 
jurisdiction of all applications for wage adjustments 
well as labor disputes in the trucking industry. The 
xt edition of Teamsters and Transportation will 
ve to be extended from New England alone to the 
tire nation. 
The book is useful as a careful compilation of the 
story of employer-employee relationships in the in- 
strv in New England from 1933 to 1941, that is to 
from the birth of the union to the union’s maturity. 
should be helpful to a lawyer who wishes to learn of 
problems arising in such relationships. It would 
ve been more interesting if the author had devoted 
re attention to the dynamic processes by which the 
1alvzed results were reached. 
Leon M. Despres 


Handbook of Federal Indian Law, by Felix S. Cohen. 
12. United States Government Printing Office. Pp. 
XXIV. 662.—The American Indian has an anomalous 
il status. While he is, by virtue of congressional act 
d the Constitution of the United States, a citizen of 
state in which he resides, he is also in a very special 
egree subject to the supervision and protection of the 
Federal Government, and also in many instances in in- 
mate relationship to the tribe of which he is a member. 
[he result is a conflict of jurisdictions in the fields of 
ime, domestic relations, taxation, police power, public 
lief and the like, which are not readily solvable. Previ- 
is to Mr. Cohen’s Handbook the lawver with an 
Indian case” had first to orient himself in the whole 
domain of federal, state and Indian relationship, and 
hen to seek his way through a maze of statutes, treaties 
ind decisions with no good sign posts to guide him. For 
he first time Mr. Cohen and his assistants have col- 
ected and analyzed in a systematic manner all of this 
naterial and produced a first class text on “Indian 
aw.” Separate chapters deal with the peculiar prob- 
ems of the New York, Oklahoma and New Mexico 
Pueblo Indians. An appendix includes an index of 
naterials on Indian law by tribes, a table of federal 
ases, a bibliography, and chronological table of statutes 
ind treaties annotated. No lawyer with cases involving 
Indians or law relating to Indians can afford to be 
ithout this book 
Ihe author of the Handbook of Federal Indian Law 
is, however, too much of a scholar, and too well con- 
vineed that “understanding of the law, in Indian fields 
is elsewhere, requires more than textual exegesis, re- 
quires appreciation of history, and understanding of 
economic, political, social and moral probiems,” to be 
Voi. 29 
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content with a mere compilation of and commentary 
upon statutes, treaties and court decisions. Throughout 
the work the above factors, so closely related to the law, 
are constantly in view, and consequently the Handbook 
is of importance to the general student of Indian af- 
fairs. One word of caution should be added. Mr. Cohen, 
at the time this study was made, was assistant solicitor 
in the Department of the Interior, and the work was 
done within and sponsored by that department; and 
that department through its sub-agent, the Bureau of 
Indian Affairs, is the federal agency charged with ad- 
ministering Indian affairs. Mr. Cohen would be more 
than human if his study were not influenced by the 
sincerity, and indeed passionately held belief, of his de- 
partment that the Indian peoples of the country have 
the inherent moral and constitutional right to preserve, 
free from outside dictation, their native life, religion 
and culture; and to provide through ofhcials and laws 
of their own choosing their own government and ulti- 
mate destiny. Other students of the Indian problem 
have believed that its solution rests in a gradual absorp 
tion of the Indian peoples into the economic, social and 
political lite of the nation, and until that is accom- 
plished the Indian must for his own preservation be 
directed largely by the Federal Government which stands 
to him in the relation of guardian to ward. While you 
reviewer believes that the actual practice has been 
largely a compromise between these two points of view, 
the Wheeler-Howard Act of 1934, ushering in a new era 
in the Federal Government’s management of Indian 
affairs, is based on the former premise. The reader of 
the Handbook of Federal Indian Law should recognize 
that this ofhcial publication of the Interior Department 
is influenced considerably by its commitment to that 
same premise. 
Ray A. Brown 


University of Wisconsin Law School 


The Federal Power Commission and State Utility 
Regulation, by Robert D. Baum. 1943. Washington, 
D. C.: American Council on Public Affairs. Pp. XI, 
301.—Lawyers and others who have followed the course 
of expansion of federal administrative agencies during 
the past decade will find informative reading in Mr. 
Baum’'s book, in that it deals with the rapid growth 
of utility regulation by the Federal Power Commission 
during that period, and the resulting conflict of 
authority with state regulatory commissions. 

The apprehension of the state regulatory commissions 
with respect to encroachment by federal agencies, and 
the consequent possible relegation of the state agency 
to that of a commission dealing with minor local prob- 
lems while major questions of regulatory policy, whether 
national or regional in scope, are determined in Wash- 
ington, is one of the topics discussed by the author. At 
the same time that the writer treats of the increasing 
jurisdiction of the Federal Power Commission he neces- 
sarily, although sometimes inferentially, skirts the zone 
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of the possible twilight of state regulatory jurisdiction. 

The author has produced a volume which provides a 
history of the Federal Power Commission and a dis- 
cussion of its policies, and its reading is recommended 
to those who are interested in these subjects. The com- 
prehensive bibliography offers a valuable source of 
material in the same field. The book is not in the 
strict sense a working tool for the law library, and 
probably was not written with that purpose in mind 
That it may not meet fully all of the requirements of 
the practicing lawyer is found in the fact that in a 
number of instances Mr. Baum cites orders and opinions 
of the Federal Power Commission without showing the 
subsequent course of such orders and opinions with 
respect to petitions for rehearing before the Commis 
sion or petitions for review in the courts. 

\t times the language employed by Mr. Baum might 
be said to represent the viewpoint of a writer who was 
convinced that regulatory agencies and their methods 
were correct to the point of invariability. It is not difh- 
cult, however, for the student or lawyer interested in 
problems of public utility regulation to discount mental- 
ly any possible evidences of such an attitude, while 
at the same time making full use of the studies made 
and the helpful effort put forth by Mr. Baum. 

HELMER HANSEN 
Chicago 


Patents and Antitrust Law, by Laurence I. Wood. 
1942. Chicago: Commerce Clearing House, Inc. Pp. 218. 
—One of the least understood twilight zones of the law 
is found in that area where the patent laws yield to the 
antitrust laws or, conversely, where the patent laws pro 
vide to an inventor or patentee rights, not generally 
possessed, to act in a manner which might otherwise be 
unreasonable restraint of trade under the antitrust laws. 

Mr. Wood has written the most comprehensive and, 
perhaps, the first real review of the law of patents and 
the antitrust statutes, each as it relates to the other. He 
has delved into the historical aspect of both the patent 
and antitrust laws and has reviewed all of the authori 
ties on the subject down to the date of publication. 

One of the features of Mr. Wood’s book is the Fore- 
word, written by Dean John H. Wigmore. Dean Wig- 
more evidently regards the author’s work as sound, and 
he makes the following interesting observations: 


I take the opportunity to intrude my personal 
opinion, that neither Courts nor treatise-writers have been 
radical enough in defending the legitimacy of the “monop 
oly” in a patent, as distinguished from the ordinary trade 
monopoly. Is it not a fact that every property-right that 
we have is a “monopoly”? The right to our house or our 
automobile is simply a right to keep anyone else from 
entering or using it without our consent; and is that not 
a monopoly? Take the case of the miner; he discovers a 
deposit of gold,—he stakes it out and registers it, and he 
gets a monopoly,—and not merely for fourteen years, but 
forever! Yet no one ever publicly attacked his ‘““monopoly,” 
or proposed to cut down its duration, or to take it away 
from him unless he worked it; and so on. When Sir Isaac 
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by thinking and thinking discovered the law olf gravity, 
and when Alexander Bell by thinking and tinkering dis 
covered electric telephony, and when the California gold 


g 
miner by digging and sinking discovered gold, they all 
three were doing an identical thing, i.e., discovering a 
condition of nature which had been existing all along but 
nobody else had ever found it out. Yet the third man gets 
a perpetual property-right (= monopoly); the first one 
gets no legal recognition at all; and the second one is 
awarded grudgingly a temporary right, and every once in 
a while he is reproached for even that temporary 
monopoly 

Ot course, patent-rights can be so used as to merit the 
distrust attaching to a monopoly,—by contracts fixing 
prices, by tying agreements, by pools, and the like. But 
so can gold mines and all the necessities of life by bar 
gains be used monopolistically; yet no one blames the 
mine-owning right itself or the food-ownership right itself 
the blame is directed to the use of it 
The treatise itself is clearly and succinctly written, 

well annotated, and has pointed interestingly the trend 
of court decisions handed down since publication date 
with extreme accuracy. It is believed that every patent 

lawyer will find this work a valuable and, perhaps, im- 

perative guide to his daily practice in the preparation of 

license agreements, with particular reference to patent 
pooling agreements and the employment of restrictive 
covenants in such agreements. 

Roy C. HaAcktey, JR 


San Francisco 


Legal Realism and Justice, by Edwin N. Garlan. 1941. 
Columbia University Press. Pp. IX, 161. 

Law as Logic and Experience, by Max Radin. 1940. 
Yale University Press. Pp. IX, 171. 

Sociology of Law, by Georges Gurvitch, with a preface 
by Roscoe Pound. 1942. Alliance Book Corporation. 
Pp. XX, 309. 

Here are three small volumes which the educated 
and thoughtful lawyer, interested in the more philo- 
sophical and historical aspects of jurisprudence, will do 
well to get and read with concentrated attention in his 
hours of leisure. He will not find the matter, or even 
the manner, or style, of these books easy to follow. The 
sheer erudition packed into them will often amaze and 
overpower him. The authors are scholars, and they 
apparently write for lawyers who are not afraid of in- 
tellectual effort and high intricacy of subject-matter. 
rhe student will find these books valuable and re- 
warding. He may use his acquired knowledge in his 
briefs to appellate and supreme courts—he should not 
try it lower down. 

Prof. Garlan is a young philosopher and his interest 
in what has been called “legal realism” is that of a de- 
tached, logical, keen observer. Not all the legal realists 
reach the same conclusions, and some of them are more 
polemical and rhetorical than exact. It becomes neces- 
sary to dig deep and evolve order out of confusion. 
his, Prof. Garlan does with considerable success. He 
wants to know what justice gains from the so-called 
“functional approach” demanded by the realists. Of 
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irse, In men like Holmes, Pound, Cardozo and a few 
ers, the gain is clear and important. In the case of 
Arnold 


nely skeptical, the net results are rather 


irman G who is witty, sardonic and ex- 
thin and 
fling. It is not enough to debunk the pedants and 
yematists, and to remind us that, in the last analysis, 
law is what the majority of the judges of the court 
last resort say it is. Even Charles Evans Hughes ad- 
tted the correctness of that rough statement, to the 
ight of the radicals of the bar. Prof. Garlan directs 
ittention to the major implications of the functional 
ipproach and the light it sheds on the values and pur- 
ses of law as the means to proximate justice. 
Prof. Max Radin’s book preserves for us the lectures 
delivered some time ago at the Yale Law school on 
e Storrs foundation. He dealt in this series with the 
id yet ever new question of what law essentially is and 
hat the place of the practicing lawyer is in a complex 
Prof. Radin did not talk down to his student 


He was not unduly solemn, and he seasoned 


society. 

iudience 
his more abstract and technical issues with humor and 
anecdote. But he assumed a good deal of historical 
He be- 


yngs to the school of legal realism, though he is in- 


knowledge and liberal culture in the students. 


dependent and insurgent in his attitude. He has no 
superstitious reverence for law; he is aware of its limita- 
tions, its ineptitude, its paradoxes and its subordination 
f justice and reason to form and precedent. In trying 
to be severely logical, the law is often unfair and wrong. 
In appealing to experience, as it now does with bene- 
ficial results, it fails to ask ‘“‘whose” experience it con- 
sults and whose point of view it accepts for interpreting 
experience. Lawyers and judges are not free from class 
and other forms of prejudice, and in too many cases 
they lack the scientific knowledge that alone would lead 
them to a sound decision. The law forgets that its 
business, after all, is humanity, and that all the disputes 
it is supposed to settle involve life, liberty, reputation, 
property—things human. Justice without humanity is 
not justice, and the finest legal logic may lead to grave 
miscarriages of justice. The most perfect technique will 
not always insure the right results in complicated cases. 
When humane and conscientious men act humanely 
after mastering all the facts and factors of a legal con- 
troversy, then justice is probable. No exact definition 
of justice has yet been framed, but justice is a sentiment 
as well as an idea, and of the presence or absence of the 
sentiment on the bench, or at the bar, most reasonable 
men are quite we ll aware. 

In Sociology of Law we are introduced by an emi- 
nent European savant, professor, and editor to a field 
of study and criticism which is practically new, unex- 
plored and unknown to the great majority of American 
lawvers and teachers of law. Roscoe Pound, in a most 
complimentary and illuminating preface to the work, 
not only pays a high tribute to its merits, but observes 
that it offers the first complete study of the problems 
of the sociology of law in all its aspects. This is a re- 
VoL. 29 
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markable claim, and it should arouse a desire in many 
lawyers to find out what the best minds of Europe, 
ancient and modern, have said and written on the 
sociology of law. 

Trends in sociology, jurisprudence, philosophy and 
government are reviewed by Prof. Gurvitch, and the 
moral and political crisis which now threatens democ- 
racy, civilization, and the very concept of law and ra- 
tional order is examined without passion or panic. As 
a sociologist, the author advocates nothing and con- 
demns nothing. But he feels that he is warranted in de- 
claring that “the tendency toward pluralistic democracy 
is the most favorable to jural culture, to the safeguard- 
ing of the autonomy of social control through law con- 
trasted with other spheres of control and regulation.” 
More specifically, the author continues: “Certainly, the 
legal system of a pluralistic and socialistic society would 
be more flexible and mobile, less formalistic and rigid, 
but it would remain in essence jural regulation.” On 
the other hand, “a totalitarian system of the kind exem- 
plified by Nazism would represent degeneration and 
jural retrogression.” 

The sociology of law has a long history. The list of 
its founders and foreyinners starts with Aristotle, 
Hobbes, Spinoza and ends with names of honored and 
enlightened contemporaries in Europe and America. 
This historical chapter is both profound and critical. 

The scope of the sociology of law is hinted at in the 
statement that at least twenty-seven kinds of law will 
be distinguished in any spontaneous social group, and 
these are always in movement and struggle. 

The discussion of the contemporary legal system, 
which is characterized by contradictory tendencies, and 
of the chances of an equilibrium based on social moral- 
ity and a sound conception of law and the State, is 
suggestive and free from dogmatism. Particular atten- 
tion should be called to the author’s outline of the 
immediate tasks of the philosophy of law. 


Victor S. YARROS 
La Jolla, Cal. 


RECENT PUBLICATIONS 


A Guiwe TO AMERICAN INTERNATIONAL LAW AND PRACTICE as 
found in the United States Constitution, treaties, statutes, 
decisions, executive orders, administrative regulations, 
diplomatic correspondence, and Army and Navy instruc- 
tions, including wartime law, by John H. Wigmore. 1943. 
Albany and New York: Matthew Bender & Company. Pp. 
493. $6.50 

Foop Potsoninc, by G. M. Dack. 1943. University of Chicago 
Press. Pp. X, 138. $2. 

PRINCIPLES OF PRIVATE INTERNATIONAL Law, by Arthur Nuss- 
baum. 1943. New York: Oxford University Press. Pp. XVI, 
288. $3.50. 

Roy Bean: Law WEsT OF THE Pecos, by C. L. Sonnichsen. 
1943. New York: Macmillan Co. Pp. VIII, 207. $2.50. 

CCH Feperat Tax Course, 1943. Chicago: Commerce Clear- 
ing House, Inc. $10. 
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Mid-Year Meeting of House of Delegates 
EMBERS of the House of Delegates attending 


its mid-year meeting have had placed upon them 

an unusual responsibility. The Board of Gov- 
ernors felt justified in calling the meeting of the House 
as a measure to hasten the winning of the war. By their 
act, the members of the Board evidenced the opinion that 
the organized bar has a contribution to make to the 
greater efficiency of our fighting men, the more rapid 
production of our war economic machine and the more 
ready cooperation of our civilian population in those pro- 
cedures necessary to victory. Will this meeting of “the 
representatives of the legal profession” show by their 
deliberations that the Board’s opinion is a sound one? 

It would seeth that the House meeting will justify 
this thesis if those in attendance give to the men we have 
charged with the task of organizing and managing our 
war activities the benefit of the experience which virtu- 
ally every one of us is having in carrying on the program 
of the organized bar. Members of the House not only 
should vote on the definite proposals presented by the 
Committees and Sections reporting to the meeting, but 
should, from the floor of the House, give committeemen 
the benefit of the members’ advice. 

None of us has heretofore attempted to organize the 
abilities, energy and enthusiasm of the bar in any war 
effort, and our predecessors in Association management 
during prior wars have left us no patterns to follow. As 
a consequence, we can hardly expect the Committee mem- 
bers whom we have charged with carrying out the will 
of the Association to “know all of the answers.” The 
members of the House, on the other hand, are warranted 
in looking to the war effort committee chairmen to ex- 
press themselves in a style which will not only inspire 
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the listeners to assist in this important activity but also 
tell them, specifically, how to assist. 


The Viereck Case 
HIEF JUSTICE STONE has again rendered an 


important service to the bar by his admonition in 

the Viereck case as to the duty of government 
lawyers charged with the prosecution of criminal offenses 
and charged with the duty to the accused of giving him 
a fair trial, which is more compelling than the duty to the 
government of securing conviction. 

The case was not reversed because of the misconduct of 
counsel. The reversal was due to the fact that while 
Viereck was prosecuted under a statute which required 
agents of foreign governments to register and make a full 
report of their activities as agents, an indistinguishable 
part of the evidence and certain counts of the indictment 
charged him with failure also to report his individual 
activities, for which the statute laid upon him no command. 

Two conclusions may be drawn from that decision: (1) 
that the statute under which the prosecution was made 
should be amended to cover all and not a part only of the 
harmful activities of foreign agents in time of war; 
(2) that in the proposed new Rules of Criminal Procedure 
provision should be made for special verdicts and special 
findings in cases where more than a single offense is in- 
volved, on the analogy of the Federal Rules of Civil 
Procedure. 

When a bishop, who was good and bad, died and the 
devil came to fly away with the bishop’s soul, he found it 
impossible to determine what part of the bishop’s soul he 
could fly away with. The statute here involved presented 
a similar problem. Since the general verdict might have 
been based on the defective count, the conviction could 


not be sustained. 


The Military Genius of Abraham Lincoln 


OR the caption of this editorial we borrow the title 
of a remarkable book by Ballard, a distinguished 
British military authority. Unfortunately, the book 
is now out of print, but anyone who can find a copy 
of it will reap a harvest of information from its perusal. 

Everyone has known that Lincoln had in him the 
elements of a great lawyer and that in the frontier com- 
munity of central Illinois a century ago he held a place 
of prominence as an advocate and counselor. 

Perhaps, however, few know the opinion formed by 
students of military science, of Lincoln as a soldier and 
as Commander in Chief of the northern armies. 

In this number George R. Farnum, our historian, deals 
with this little appreciated characteristic of President 
Lincoln. The sketch is well worth intent reading. 
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JUSTICE RUTLEDGE 


Portrait by a Friend 


N February 15, 1943, Wiley B. Rutledge became 

a member of the Supreme Court of the United 

States. For the first time, in nine appointments 
is far made, President Roosevelt has selected a mem- 
of the federal circuit court judiciary. Those who 
st know Justice Rutledge are impressed by his qual- 
5s aS a man, as a legal scholar and as a courteous, 
ient, understanding judge. Those who have yet to 
ow him will be gratified by his carefully written 
inions, his unbiased balancing of conflicting con- 
erations of public policy, his unflinching devotion 
the rights of man. In the years to come, Justice 
iledge will make a substantial contribution to the 
in this country. While the 


ninistration of justice 


lier currents of his life have been less tumultuous 


in those of Roosevelt 


previous appointees to the 


Supreme Court, there is good reason to believe that 


his perception of values and his capacity for objective 
judgment may be of fully equal rank. It is to be ex- 
pected that Justice Rutledge will be concerned with 
the lag in legal adjustment to changed social and 
economic World 
War. He is a little impatient of procedural limitations, 
written and unwritten, especially those which have 


conditions which followed the first 


been self-imposed by lawyers and judges, and there- 
after too casually taken for granted. In the long run 
he will be found playing a role similar to that which 
His liberal 
thinking, his thorough understanding ol 


Chief Justice Stone has so long played. 
habits of 
the content and philosophy of our law, his wide know!- 
edge of the people and institutions of our country, all 
combine to make him at the same time a jealous 
defender of old values and a receptive, purposeful 


architect of new sociolegal concepts. 


RICHARD W. HALE 


Boston, died suddenly 
1943. 


He was one of the most remarkable men at the 


ICHARD W. HALE, ol 


from pneumonia on March 5, 


ar of Massachusetts, not merely in his ability as a law- 
er, but in the range of his sympathies and his intellec- 
ial interests. One of the best read men in the Common- 
ealth, he had an enthusiasm for his profession which 
istained his interest in every legal problem great or 
small. With a somewhat brusque manner, his heart 
as very kind. He was a trainer of lawyers—indeed the 
ynsiderable number of members of the bar who were 


rained under him know that he was a post-graduate 


w school all in himself. Few people know how much 
kindness and help he gave quietly in many directions 
nd to many individuals. 

1892 and the 


1895, where he was an editor 


Graduating from Harvard College in 
Harvard Law School in 
it the Law Review, he entered the office of his father, 
George S. Hale, also a distinguished lawyer, and, after 
\is father’s death, headed the firm of Hale and Grinnell 
rom 1899 to 1914, Hale, Grinnell and Swaim from 
914 to 1918, and since 1918 the enlarged firm of Hale 
ind) Dorr, 


vithin a few days ol 


in which he was still actively at work 
his death. 

Chroughout his professional life he was a membet1 
it the Boston, Massachusetts, and American Bar as- 
iations. For many years he had been treasurer of the 
Old South Association and active in all the affairs of 
he Old South Meeting House as an historic place in 
VoL. 29 
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which the study of American history is fostered. He 
was vice president of the Ford Hall Forum and an 
active one. For a number of years he was secretary ol 
the Bar Association of the City of Boston and a mem 
ber of its council. He served in the House of Repre- 
1910, was 


for eighteen years, and held various offices in the town 


sentatives in United States Commissioner 


of Dover. He was an outstanding director of the 
Boston Legal Aid Society. And it was his vision which 
persuaded the Carnegie Foundation to make the study 
which was published in 1919 under the title of “Justice 
and the Poor.” 

His acquaintance on both sides of the Atlantic was 
wide and was maintained in constant correspondence 
Hale 
was long Secretary and Treasurer of the Selden Society 
The late James Barr Ames, 


with men whose minds matched his own. Mr. 


for the United States. 
former dean of the Harvard Law School, said of him 
that, while he chose the law, he would have been an 
outstanding figure in any other calling he might have 
chosen because of the quality of his mind. 

In 1903 he married Miss Mary Newbold Patterson 
of New York who survives him with one son, Richard W. 
Hale, Jr., the author of a recent interesting book on 
the history of the third French Republic 
He is connected with 


(under the 


title of “Democratic France’’). 


the Newberry Library in Chicago. 
FRANK W. GRINNELL. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN‘ 


Criminal Law—Registration of Foreign Government 
Agents 


The Act of June 8, 1938, as amended, requiring the registra- 
tion of certain agents of foreign principals and the filing of 
comprehensive statements half-yearly of their activities as such 
agents, does not require a report of the agent’s personal activities, 
as distinguished from those conducted on behalf of his foreign 
government principals. A general verdict on three separate counts 
of an indictment which charge as offenses failure to disclose 
personal activities as an agent cannot be sustained. 


Viereck v. United States, 87 L. ed. Adv. Ops. 529; 
63 Sup. Ct. Rep. 561; U. S. Law Week 4233. (No. 458, 
decided March 1, 1943 

rhe Act of June 8, 1938, as amended August 7, 1939, 
requires the registration of certain agents of foreign 
principals. It requires every “agent of a foreign princi- 
pal” (with certain exceptions not here material) to file 
with the Secretary of State a registration statement on 
a form prescribed by the Secretary, containing, among 
other things, a copy of the registrant’s contract with his 
principal, or a statement of its terms and conditions if 
oral, the compensation to be paid under the contract, 
and the names of all who have contributed or promised 
to contribute to the compensation. The agent was also 
required every six months thereafter, to file supple- 
mental] statements bringing the information required 
Act and set forth in the original registration 
Section 6 authorized the Secretary to 


bv the 
down to date. 
prescribe such rules, regulations and forms as may be 
necessary to carry out the Act. Penalties were imposed 
on any person who willfully fails to file any statement 
required to be filed under this Act, or who, in those 
statements willfully omits to state any material fact 
required to be stated therein 

Item 11 of the supplemental registration statement 
which the Secretary directed the registrant to make was 
a “comprehensive statement of nature of business of 
The indictment on which the 


registrant.” petitioner 


was tried and convicted, contained three counts which 
charge that in three successive supplemental registra- 
tion statements, filed by him in April, 1940, October, 
1940, and April, 1941, he had knowingly and willfully 
failed to disclose in response to item 11, which called for 
a “comprehensive statement of nature of business of 
registrant,’ numerous activities in which he had en- 
gaged during the period covered by the supplemental 
registration statement. His failures to disclose those 
activities were set out in much detail in the indictment 
His answer to item 11, which required “a com- 
prehensive statement of the nature of his business,” 
consisted of the single phrase, “author and journalist.” 

On the trial it appeared that in September, 1939, the 
had registered as and United States 


accused agent 


Homiri 


*Assisted by James I 


919 


correspondent for a Munich newspaper and later had 
lodged with the State Department a copy of his contract 
as agent and editorial writer for the German Library 
of Information, an agency of the German government 
“Facts in 

1941 he 
registered his contract with a person associated with the 


to do editorial work in connection with 


Review,” a publication of the Library. In 
Munich newspaper, to act as agent for the publication 
in the United States of a book, ‘““The One Hundred 
Families Who Rule Great Britain.” 


offered that during the period covered by petitioner's 


Evidence was also 


three supplemental registration statements, he had con 
trolled and financed “Flanders Hall,” a corporation 
which published numerous books and pamphlets from 
manuscripts furnished by him; that it had also pub 
lished other books furnished by him which purported to 
be English translations of French or Dutch publications, 
or to have been compiled from English sources, but 
which were in fact translations of German books pub 
lished by the Deutsche Informationsstelle of Berlin, all 
highly critical of British foreign and colonial policy 
It was also shown that during that period he actively 
participated in the formation of the ‘““Make Europe Pay 
War Debts Committee,” and the “Islands for War Debts 
Comnmnittee,” and had made use of the organizations as 
a means of distributing propaganda through the press 
and radio and under Congressional frank; that he also 
consulted with and was active in writing speeches for 
various members of Congress, and in securing distribu 
tion of the speeches under Congressional frank. 

The Government relied upon that evidence as proof! 
of his failure to make full answer to item No. 11, and 
as proof that the activities above referred to were will 
fully omitted. On the trial the court, at the request 
of the Government, charged the jury: “If you find that 
the defendant engaged in the activities set forth in the 
indictment, it is not necessary that you find that he 
engaged in such activities on behalf of his foreign princi 

find that he 
behalf of his 


” 


pal or principals. It is sufficient if vou 
engaged in the activities, whether on 
foreign principal or principals or on his own behalf. 
Objection and exception to this instruction were taken 
by the accused, who contended that under the statute 
he was not required to disclose his activities on his own 
behalf but only those for his foreign principals. 

The jury returned a verdict of guilty, the judgment 
of conviction was affirmed by the Court of Appeals for 
the District of Columbia, and the Supreme Court 
eranted certiorari and reversed the case and remanded 
for a new trial. 

The opinion of the Court was delivered by the Cuiet 


Justice, who states the controlling question as follows 
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\s the charge left the jury tree to return a verdict of 
ity if it found that petitioner had willfully failed to dis 

activities which were wholly on his own behalf, the 
ynviction can be sustained only if the failure to disclose 
We are thus 
yught to the question whether the statute, supplemented 
the regulations of the Secretary, required such informa- 
mn to be given and imposed penal sanctions for peti- 
yner’s willful failure to give it 


h activities was a criminal offense 


* . >. 


One may be subjected to punishment for crime in the 
deral courts only for the commission or omission of an 
defined by statute, or by regulation having legislative 
and then only if punishment is authorized by 

Penal sanctions attach here for willful failure 
file a statement when required, or if the registrant 
iny material fact required to be 
ited.’ Unless the statute, fairly read, demands the dis- 
ysure of the information which petitioner failed to give, 
cannot be subjected to the statutory penalties. 


thority 


( mivress 


illfully omits to state 


(he Cnier Justice called attention to the fact that 
hough the statute required registration of contracts 
idy entered into it did not include, in the informa- 
to be given in the original registration statement, 
i disclosure of a registrant’s activities under his 
ncy contract or otherwise, and that the only mention 
the statute bearing upon his subsequent activities, 
is the provision in § 3 which directed that the supple- 
ntal registration statements should contain “such 
details required under this Act as the Secretary shall 
fix, of the activities of such person as agent of a foreign 
principal.” 
analysis of the statute, the CHIEF 


\fter an ] USTICE 


Says: 

sult treating item 11 of the Supplemental Registration 
Statement (“Comprehensive statement of nature of busi- 
prescribed by the Secretary, as a regula- 
tion fixing the details of the registrant’s activities which he 
s required to state, it must either be taken as limited to a 
tatement of his activities as agent, to which § 3(c) alone 
refers, or to exceed the authority conferred upon the Sec- 
In neither case does the statute com- 
mand, or authorize the Secretary to command, registrants to 
make any statement of their activities other than those in 


ess of registrant’) 


retary by that section. 


which they have engaged “as agent.” 
We cannot read that phrase as though it had been written 
The unambiguous 


words of a statute which imposes criminal penalties are not 


“while an agent” or “who is an agent.” 
to be altered by judicial construction so as to punish one not 
otherwise within its reach, however deserving of punishment 
his conduct may seem. Nor is such an alteration by construc- 
tion aided by reference to § 6, which directs the Secretary to 
prescribe rules and regulations “to carry out this Act.” For, 
is we have seen, the only provision of the Act relating to 
3(c), which 
defines its own and the Section 6 
does not give to the Secretary any authority not to be found 
in the Act, and especially not an authority which overrides 


statements of the registrant's activities is § 


Secretary's limitations. 


he specific limitations of § 3 (c) 

While Congress undoubtedly had a general purpose to 
regulate agents of foreign principals in the public interest 
by directing them to register and furnish such information 
as the Act prescribed, we cannot.add to its provisions other 
requirements merely because we think they might more 
successfully have effectuated that purpose. And we find 
nothing in the legislative history of the Act to indicate that 
its adoption had any thought of re- 


anvone concerned in 
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quiring or authorizing the Secretary to require, more than a 
statement of registrants’ activities in behalf of their foreign 
principals. 

The Crier Justice proceeds with the legislative 
history of the Act, quotes from the various committee 
reports and debates, the various amendments adopted 
from time to time, and, approaching the end of that 
history and taking up the Act in its latest form says: 


We think that in this respect the new Act extends 
beyond the old, and that the application, ex post facto, of 
the new, to impose on petitioner a duty which the words of 
the old plainly exclude, is not to be justified by denominat- 
ing the amendment as clarifying or declaratory legislation. 
Here the opinion reaches the end of its discussion of 

the legal questions involved, and the grounds upon 
which the conviction is held to be not supported by the 
provisions of the Act of June 8, 1938, as amended, from 
which it appears that the reversal is based on the failure 
of the Act to require the agent of a foreign principal 
to disclose his personal activities, as distinguished from 
those in which he acts as the representative of the 
foreign principal, but leaving those questions the Court 
declares that, since the case must be remanded to the 
district court for a further trial, attention should be 
directed to the conduct of the prosecuting attorney, 
which the Court considered prejudicial to the peti- 
tioner’s right to a fair trial. On this point, the Crier 
JUSTICE says: 

At a time when passion and prejudice are heightened by 
emotions stirred by our participation in a great war, we do 
not doubt that these remarks addressed to the jury were 
highly prejudicial, and that they were offensive to the 
dignity and good order with which all proceedings in 
court should be conducted. We think that the trial judge 
should have stopped counsel’s discourse without waiting 
for an objection. “The United States Attorney is the 
representative not of an ordinary party to a controversy, 
but of a sovereignty whose obligation to govern impartial- 
ly is as compelling as its obligation to govern at all; and 
whose interest, therefore, in a criminal prosecution is not 
that it shall win a case, but that justice shall be done. As 
such, he is in a peculiar and very definite sense the servant 
of the law, the twofold aim of which is that guilt shall not 
escape or innocence suffer. He may prosecute with 
earnestness and vigor—indeed, he should do so. But, while 
he may strike hard blows, he is not at liberty to strike foul 

It is as much his duty to refrain from improper 
methods calculated to produce a wrongful conviction as it 
is to use every legitimate means to bring about a just one.” 


ones. 


Mr. Justice JACKson and Mr. Justice RUTLEDGE took 
no part in the consideration or decision of this case. 


Mr. Justice BLack filed a dissenting opinion, in which 
Mr. Justice Doucias concurred. His point of dissent 
is shown by the following excerpts from his opinion: 


... The Court holds that the congressional enactment re- 
quired petitioner to reveal to the Secretary only the 
particular propaganda activities in which he engaged 
pursuant to his agency. It holds that the petitioner could 
keep secret, without violating the law, those propaganda 
activities undertaken on his own behalf, which were of 
exactly the same type and were intended to accomplish 
exactly the same purpose as those for which he had been 
hired by his German principals. 

To this construction of the Act I cannot agree. I think 
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that § 3(c) of the Act, which authorizes the Secretary to 


require statements ot the activities ol such person as 


agent of a foreign principal” must be read in the light of 
the general purpose of the Act and in close connection with 
§ 6, which permits the Secretary to prescribe the “rules, 
necessary to carry out the Act. By 


Secretary was 


regulations, and forms 


such a reading, the 1uthorized to ask the 
question the petitioner failed to answer 


* * * 

As is pointed out in the opinion of the Court, the 1942 
amendment to the Act explicity authorizes the Secretary 
to ask the question which is involved in the instant case 


Ihe addition of this provision to the Act, however, I con 


sider purely declaratory The 1942 Bill was passed, as 
shown by the Senate and House reports, to serve foun 
major purposes: It required the labeling of foreign 


propaganda mailed in the United States; transferred the 
administration of the Act from the 
to the Department of Justice; extended the application of 
the Act to certain propaganda affecting Latin 
The 


General, in expressing his views on the bill, declared that 


Department of State 


America; 
and improved the enforcement provisions Attorney 


the registration provisions of the amendment, which in 
cludes specific authorization to ask the very question now 
the Secretary 
had the authority to ask the same question under the 1938 
Act. 
The 


concluding remarks of counsel for the government set forth 


before us, were “merely declaratory.” If so 


reversal here apparently does not rest on the 
in the Court’s opinion. I am in accord with the sentiments 
expressed in Berger v. United States, 295 U.S. 78, 88, which 
the Court today repeats. 

Approaching the question of the misconduct ol 
counsel, Mr. Justice BLACK says 

careful line. On the one 


seek to 


\ prosecutor must draw a 


hand, he should be fair: he should not arouse 


passion or engender prejudice. On the other hand, 
earnestness or even a stirring eloquence cannot convict him 
of hitting foul blows 


Mr. O. R. McGuire for 
\ttorney General Berge 


The case was argued by 
Viereck and by Mr. 
for the United States. 


\ssistant 


Evidence—Admissibility in Federal Courts 


of Admission by Defendant of Crime Charged 


Admissions made after arrest during lengthy detention and 
cross-examination without taking the prisoners before a magistrate 
or other committing officer cannot be made the basis of convic- 
tion in the federal courts. 


McNabb v. United States, 87 L. ed. Adv. Ops. 579; 
63 Sup. Ct. Rep. 608; U. S. Law Week 4210. (No. 25, 
decided March 1, 1943) 

[he petitioners were convicted of second degree 


murder in the District Court for the Eastern District of 


Tennessee and on appeal to the Circuit Court of 


Appeals for the Sixth Circuit, the convictions were 


sustained. The crux of the Government's case against 


them was admissions made by each of the three men, 


and it was conceded that the convictions. could not 


stand without the admissions. Counsel for the con- 


victed men appropriately challenged and appealed the 
admissibility of the admissions on the ground that the 
Constitution forbade their use by the guarantee in 
the Fifth Amendment that no person “shall be com- 


pelled in any criminal case to be a witness against 
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himself nor be deprived of life, liberty or property 
without due process of law.” 

Ihe circumstances under which the admissions wer 
made are described in great detail in the opinion and 
Alcoholic Vax 


Unit with headquarters at Chattanooga learned that 


may be summarized as follows. The 
the McNabb family were planning to sell whiskey on 
which federal tax had not been paid and attempted to 
apprehend the McNabbs while actually engaged in 
the sale. Four revenue officers covered the scene of thi 
sale conducted by the three petitioners and two othe 
members of the McNabb family to informers at a spot 
When the federal 
McNabbs took flight 


and the ofhcers busied themselves emptying all the 


near the family cemetery. officers 


revealed themselves all of the 


liquor cans they found, including additional cans 
actually found inside the cemetery. While engaged 
in the last mentioned occupation, one of the officers 
was shot and killed. The others did not see his as- 


federal officers went 
Raymond McNabb, 


arrested them, placed them ina completely bare deten 


sailant. Three or four hours later 


to the home of Freeman and 
tion room in the Federal Building at Chattanooga and 


kept them there for about fourteen hours. They and 
Benjamin McNabb, who was arrested separately, wer 
young men in their twenties who had never gone beyond 
the third or fourth grade in their schooling and had 
never gone outside the McNabb settlement or its im- 
mediate vicinity in the Tennessee mountains. There is 


no evidence that they requested the assistance of counsel 


or that they were told that they were entitled to such 
assistance. They were not permitted to see relatives 
and friends who came to visit them. Two othe 


After 
Raymond 


McNabbs, Emuil and Barney, were also arrested. 
fourteen hours of detention of Freeman and 
in the bare room, they were apparently taken to the 
county jail for a few hours and then brought back to 
the Federal Building for questioning by the federal 


Alcohol 


Unit, who was in charge of the questioning, testified that 


officers. The district supervisor of the Tax 


he began by telling “each of them before they were 


questioned that we were Government officers, what 
we were investigating, and advised them that they did 
not have to make a statement, that they need not fear 
force, and that any statement made by them would be 
used against them, and that they need not answer any 
The 


men were questioned singly and together in the presence 


questions asked unless they desired to do so.” 


of at least six ofhcers from approximately 9:00 P.M. un 
til 1:00 o’clock in the morning and the next day from 
9:00 A.M. until 2:00 o’clock the following morning. At 
no time during the course of the questioning was a 
lawyer, a relative or friend of the defendants present 

Ihe Supreme Court in an opinion by Mr. Justice 
FRANKFURTER holds that the admissions were not ad 
missible. The Court does not accept the Fifth Amend- 


ment as a basis for this conclusion, however, nor does it 
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that the admissions were made involuntarily. The 
ion states: 
For, while the power of this Court to undo convictions 
state courts is limited to the enforcement of those 
indamental principles of liberty and justice,” Hebert v. 
usiana, 272 U. §. 312, 316, which are secured by the 
urteenth Amendment, the scope of our reviewing power 
ver convictions brought here from the federal courts is 
confined to ascertainment of Constitutional validity. 
judicial supervision of the administration of criminal 
istice in the federal courts implies the duty of establishing 
nd maintaining civilized standards of procedure and 
vidence. Such standards are not satisfied merely by ob- 
rvance of those minimal historic safeguards for securing 
rial by reason which are summarized as “due process of 
iw’ and below which we reach what is really trial b 
rece 
Che principles governing the admissibility of evidence in 
deral criminal trials have not been restricted, therefore, 
» those derived solely from the Constitution. In the 
xercise of its supervisory authority over the administra- 
on of criminal justice in the federal courts, . . . this 
Court has, from the very beginning of its history, formu- 
ited rules of evidence to be applied in federal criminal 
prosecutions ... And in formulating such rules of evidence 
w federal criminal trials the Court has been guided by 
onsiderations of justice not limited to the strict canons 
of evidentiary relevance. 
Ihe McNabbs were not taken before a committing 
theer until after the admissions had been secured. 


Ihe Court finds this to be a fatal defect. Mr. Justice 


FRANKFURTER adds: 


Quite apart from the Constitution, therefore, we are 
constrained to hold that the evidence elicited from the 
petitioners in the circumstances disclosed here must be 
excluded. For in their treatment of the petitioners the 
resting officers assumed functions which Congress has 
explicitly denied them. They subjected the accused to 
the pressures of a procedure which is wholly incompatible 
with the vital but very restricted duties of the investigat- 
ing and arresting officers of the Government and which 
tends to undermine the integrity of the criminal proceeding. 
Congress has explicitly commanded that “It shall be the 
duty of the marshal, his deputy, or other officer, who may 
irrest a person charged with any crime or offense, to take 
the defendant before the United States Commissioner 
or the nearest judicial officer having jurisdiction under 
existing laws for a hearing, commitment, or taking bail for 
trial. ..”. 18 U.S. C. § SS. . Similar legislation, re- 
quiring that arrested persons be promptly taken before a 
committing authority, appears on the statute books of 
nearly all the states 

rhe purpose of this impressively pervasive requirement of 
criminal procedure is plain. A democratic society, in 
which respect for the dignity of all men is central, naturally 
guards against the misuse of the law enforcement process. 
Zeal in tracking down crime is not in itself an assurance 
of soberness of judgment. Disinterestedness in law enforce- 
ment does not alone prevent disregard of cherished liberties. 
Experience has therefore counseled that safeguards must 
be provided against the dangers of the overzealous as well 
as the despotic. The awful instruments of the criminal 
law cannot be entrusted to a single functionary. .. . 


> * * 

The record leaves no room for doubt that the ques- 
tioning of the petitioners took place while they were in 
the custody of the arresting officers and before any order 
of commitment was made. Plainly, a conviction resting 
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on evidence secured through such a flagrant disregard of 
the procedure which Congress has commanded cannot be 
allowed to stand without making the courts themselves 
accomplices in willful disobedience of law. Congress has 
not explicitly forbidden the use of evidence so procured. 
But to permit such evidence to be made the basis of a 
conviction in the federal courts would stultify the policy 
which Congress has enacted into law. 


In conclusion the effect of the opinion is summarized 


as follows: 


In holding that the petitioners’ admissions were im- 
properly received in evidence against them, and that hav 
ing been based on this evidence their convictions cannot 
stand, we confine ourselves to our limited function as the 
court of ultimate review of the standards formulated and 
applied by federal courts in the trial of criminal cases. 
We are not concerned with law enforcement practices 
except insofar as courts themselves become instruments 
of law enforcement. We hold only that a decent regard 
for the duty of courts as agencies of justice and custodians 
of liberty forbids that men should be convicted upon 
evidence secured under the circumstances revealed here. 
In so doing, we respect the policy which underlies Con 
gressional legislation. The history of liberty has largely 
been the history of observance of procedural safeguards. 
And the effective administration of criminal justice hardly 
requires disregard of fair procedures imposed by law. 

Mr. Justice Reep dissented on the ground that the 


established test of only admitting voluntary confessions 
is adequate and the addition of the requirement of 
promptly bringing the prisoner before the committing 
magistrate offers a less clear rule which in his opinion 
will not advance civilized standards. 


The case was argued by Mr. E. B. Baker for McNabb 


and by Mr. Assistant Attorney General Berge for the 
Government. 


Anderson et al. v. United States, 87 L. ed. Adv. Ops. 


589; 63 Sup. Ct. Rep. 599; U. S. Law Week 4214 (No. 
10, decided March 1, 1943), was argued with the 
McNabb case and is governed largely by the same con- 


siderations. 


In addition to those considerations, however, the 


Court discussed the question whether the convictions 
of all eight defendants involved should be reversed or 
only of the six who had confessed. The charge did not 
bind the jury to a restricted use of the confessions. Mr. 
Justice FRANKFURTER, who delivered the opinion here 


also, concludes: 


There is no reason to believe, therefore, that confessions 
which came before the jury as an organic tissue of proof 
can be severed and given distributive significance by 
holding that they had a major share in the conviction of 
some of the petitioners and none at all as to the others. 
Since it was error to admit these confessions, we see no 
escape from the conclusion that the convictions of all the 
petitioners must be set aside. 


Mr. Justice Reep dissented. 
Mr. Justice Jackson and Mr. Justice RUTLEDGE took 


no part in the decision of No. 10, and Mr. Justice Rut- 
LEDGE took no part in the decision of No. 25. 


This case was argued by Mr. Daniel William Leider 


for Anderson and by Mr. Assistant Attorney General 
Berge for the Government. 
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Police Power—State Regulation of Milk Prices— 
Federal Requirement of Competitive Bidding 


The Pennsylvania Milk Control Law of April 28, 1937 may 
constitutionally be applied to the sale of milk by a dealer to the 
United States at Army encampments on lands in the state leased 
by the state to the United States. 


Penn Dairies, Inc., et. al. v. Milk Control Commission 
of Pennsylvania, 87 L. ed. Adv. Ops. 549; 63 Sup. Ct. 
Rep. 617; U. S. Law Week 4225. (No. 399, decided 
March 1, 1943.) 

In the fall of 1940 the United States established under 
a permit from the Commonwealth of Pennsylvania, a 
military encampment on lands belonging to the Com- 
monwealth. On February 1, 1941, the purchasing of 
ficer at the encampment invited bids for a supply of 
milk. On February 4 the Pennsylvania Milk Control 
Commission sent a notice to interested parvies addressed 
to “all milk dealers interested in submitting bids to 
furnish milk to the United States Government,” accom- 
panied by the Commission’s order, which prescribed the 
“minimum wholesale prices to be charged by or paid to 
milk dealers.” The notice announced that the unit 
prices specified for sales to institutions by its order 
should be considered in the preparation of bids, and that 
the sale of milk to the government at prices below the 
prescribed minimum would be construed as_ viola 
The Penn Dairies, Inc., 
submitted a bid, offering to supply milk to the govern- 


tions of the milk control law 


ment at prices substantially below those prescribed by 
the Commission. That bid was accepted by the military 
authorities, a contract was awarded to the dairy as the 
lowest bidder, and deliveries at the contract price were 
made to the government encampment within the state. 

March 5, 1941 the Commission cited the dairy to show 
cause why its application for a milk dealer’s license for 
the year beginning May 1, 1941 should not be denied. 
The dairy’s answer to the citation challenged the con 
stitutional authority of the state to regulate the price 
charged to the United States. After a hearing the 
Commission denied the dairy’s license application be- 
cause of its sale to the United States at prices below 
those fixed by the Commission. The Commission’s order 
was sustained by the Court of Common Pleas of Lan 
caster County. The Superior Court affirmed that judg- 
ment and its opinion was adopted by the Supreme Court 
of Pennsylvania, both courts holding that the Com 
mission's price-fixing order was applicable to sales of 
milk made to the United States, and that as thus applied 
the statute did not impose an unconstitutional burden 
upon the United States or infringe its Constitution or 
laws. Appeal was taken to the Supreme Court of the 
United States. The government had been granted leave 
to intervene in the Court of Common Pleas and partici- 
pated in all subsequent stages of the litigation. The 
Supreme Court affirmed the decision of the state courts. 

The opinion of the Court was delivered by the Cuter 
Justice. He states the contentions of the dairy company 
and the United States, both of whom were appellants. 
Briefly stated, these contentions were that the Penn- 
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sylvania Milk Control Act, as applied to a dealer 
selling to the United States, violates a constitutional 
immunity of the United States and conflicts with federa] 
legislation regulating purchases by the United States 
and therefore cannot constitutionally apply to such 
purchases; that, as applied to the government, the price 
regulations burden it so as to conflict with the Constitu- 


tion. 


Ihe Cuter Justice calls attention to the fact that the 
state regulation imposes no prohibition on the national 
government or its officers; that the exercise of the 
control is on the seller. Reviewing the _ pertinent 
decisions, the CHIEF JUSTICE says: 


Che trend of our decisions is not to extend governmental 
immunity from state taxation and regulation beyond the 
national government itself and governmental functions 
performed by its officers and agents. We have recognized 
that the Constitution presupposes the continued existence 
of the states functioning in coordination with the national 
government, with authority in the states to lay taxes and 
to regulate their internal affairs and policy, and that state 
regulation like state taxation inevitably imposes some 
burdens on the national government of the same kind as 
those imposed on citizens of the United States within the 
state’s borders .. . And we have held that those burdens 
save as Congress may act to remove them, are to be regarded 
as the normal incidents of the operation within the same 
territory of a dual system of government, and that no im- 
munity of the national government from such burdens is to 
be implied from the Constitution which established the 
system 

Since the Constitution has left Congress free to set aside 
local taxation and regulation of government contractors 
which burden the national government, we see no basis for 
implying from the Constitution alone a restriction upon 
such regulations which Congress has not seen fit to impose 
unless the regulations are shown to be inconsistent with 
Congressional policy. . Our inquiry here, therefore 
must be whether the states’ regulation of this contractor in 
a matter of local concern conflicts with Congressional 
legislation or with any discernible Congressional policy. 


lo establish such a conflict the government placed 
its reliance on an Act of Congress requiring competitive 
bidding in the purchase of supplies for the Army. That 
'egislation is reviewed, and the CHieF JUSTICE says 


It is to be noted that while these statutes direct govern 
ment officials to invite competitive bidding by contractors 
undertaking to furnish Army supplies, and also require 
them to accept the lowest responsible bid if any is accepted 
they do not purport to set aside local price regulations 01 
to prohibit the states from taking punitive measures for 
violations of such regulations. They are wholly consistent 
with the continued existence of such price regulations 
and with the acceptance by government officers of the 
regulated price where that is the lowest bid, or the omission 
of competitive bidding in circumstances where local price 
regulations render it “impracticable to secure competition.” 
Nor are we able to discern, in the language or legislative 
history of these or related statutes regulating government 
contracts, any indication that low cost was such a control- 
ling consideration with Congress as to justify an inference 
that Congress intended to displace state regulations affect- 
ing the price of articles purchased by the government. The 
reason for the passage of § 5 of the Act of March 3, 1809, 
has been said to be “to throw additional safeguards around 
this subject: to prevent favoritism, and to give to the United 
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es the benefit of competition . . .”” 2 Op. Atty. Gen. 257, 


[he opinion states that the Court is not advised of 
statute in which Congress has undertaken to set 
state laws affecting the price of goods supplied 
government in order to secure lower prices than 

ild otherwise be obtainable; that on the contrary 


Congress has often required the inclusion in government 


ntracts of terms not directly related to the interests 
government as purchaser which have the effect of 
easing cost. Statutes of that character are cited and 

marized, and the Cu1eF JUSTICE says: 
Evidence is wanting that Congress, in authorizing com- 
etitive bidding, has been so concerned with securing the 
ywest possible price for articles furnished to the govern- 
ent that it wished to set aside all local regulations affect- 
x price. On the contrary Congress has regarded the field 


public contracts as one over which to exercise its 
ipervisory legislative powers in safeguarding interests 
hich may conflict with the needs of the government 


ewed solely as purchaser. An unexpressed purpose of 

Congress to set aside statutes of the states regulating their 
nternal affairs is not lightly to be inferred and ought not 
» be implied where the legislative command, read in the 

cht of its Considerations 

hich lead us not to favor repeal of statutes by implication, 

should be at least as persuasive when the question is 

me of the nullification of state power by Congressional 


history, remains ambiguous. 


gislation. 

Hence, in the absence of some evidence of an inflexible 
Congressional policy requiring government contracts to 
be awarded on the lowest bid despite noncompliance with 
tate regulations otherwise applicable, we cannot say that 
1e Pennsylvania milk regulation conflicts with Congres- 
sional legislation or policy and must be set aside merely be- 


cause it increases the price of milk to the government. 


he CuieFr Justice next considers the provisions of 
\rmy regulations on competitive bidding and excep- 
tions made in those regulations where it was deemed 
impracticable to secure competition,” some of which 
ere said to have shown “a clear indication that state 
price regulations were not thought to be inapplicable 
» sales under Army contracts,” and the CHIEF JUSTICE 


oses the opinion with the following paragraph 


We are unable to find in Congressional legislation, either 
is read in the light of its history or as construed by the 
executive officers charged with the exercise of the contract- 
ing power, any disclosure of a purpose to immunize govern- 
ment contractors from local price-fixing regulations which 
would otherwise be applicable. Nor, in the circumstances 
of this case, can we find that the Constitution, unaided by 
Congressional enactment, confers such an immunity. It 
follows that the Pennsylvania courts rightly held that the 
Constitution and laws of the United States did not pre- 
clude the application of the Pennsylvania Milk Control 
Law to appellant Penn Dairies, Inc., by denial of its license 
application. 


Mr. Justice RUTLEDGE took no part in the considera- 


ion or decision of this case. 
Mr. Justice Murpny filed a concurring opinion, in 
hich he says: 
I agree with the opinion of the Court that neither Con- 
gressional legislation nor the implications of the Constitu- 
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tion prevent the application of the minimum price require- 
ments of the Pennsylvania Milk Control Law to the sale 
of milk by a dealer to the United States, but wish to 
emphasize a phase of the question which I believe is most 
important. 


He emphasizes the importance of the control of milk 
prices as a part of the necesssary program for the 
preservation of public health and declares that to be a 
matter of grave and primary concern to the states and 
the nation at all times, but even more so in time of war. 
Applying these observations to the case at bar, Mr. 
Justice MuRpPHy says: 


In my opinion it is of greater importance to the nation 
at war and to its military establishment that high standards 
of public health be maintained than that the military 
procurement authorities have the benefit of unrestrained 
competitive bidding and lower prices in the purchase of 
needed milk supplies. That the United States must pay 1.6c 
more per quart for milk in Pennsylvania hardly means 
the collapse of the war effort. But it is common knowledge 
that armies frequently suffer more from the ravages of 
disease and sickness than from the perils of combat, and, if 
milk vendors dealing with the United States need not 
comply with Pennsylvania’s minimum price requirements, 
the effectiveness of Pennsylvania’s law is considerably 
reduced for it is conceded that the instant order is the 
largest single one ever given for milk within the state. This 
reduced effectiveness may have serious and unwanted 
repercussions not only upon civilian health but that of 
the military personnel stationed there as well. 


Mr. Justice Douctas filed a dissenting opinion. After 
reviewing the facts as to the contract, its terms and the 
procedure which controls purchases cf supplies by th« 
Quartermaster Corps, Mr. Justice DouGLas says: 


We have then regulations of the War Department made 
pursuant to powers delegated by Congress and which 
prohibit the Army's contracting officers from waiving com 
petitive bidding merely because prices ave fixed by the 
states. I am unable to see why they are not valid regula 
tions. Congress has said that competitive bidding “shall” 
be required except where it is “impracticable to secure 
competition.” 10 U. S. C. § 1201. The word “impractic- 
able” does not suggest that wherever there is state price- 
fixing competitive bidding is not required. A thing is 
“impracticable” to do when it is infeasible or incapable of 
being done. The contract which the Quartermaster made 
with Penn Dairies is conclusive of the fact that it was not 
“impracticable” to obtain the milk through competitive 
bidding. A regulation which interprets “impracticable” so 
as not to preclude competitive bidding because of state 
price-fixing stays well within the scope of the rule making 
power. These War Department regulations accordingly 
“have the force of law”... . Their application in this case 
therefore has no less force and effect than if it was spe- 
cifically directed by Congress. We have then an assertion of 
federal power in the field of price control which by reason 
of the supremacy clause excludes any exercise of a con- 
flicting state power. 


Mr. Justice Biack and Mr. Justice JACKSON joined in 
this dissent. 

The case was argued by Mr. Solicitor General Fahy 
for the United States, by Mr. Harris H. Arnold for the 
Dairy and by Mr. Frank E. Coho for the Milk Control 


Commission. 
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Police Power—State Price Regulation—Effect Within 
Government Military Encampments on Lands Owned 
by the United States 


Property granted by a state to the national government comes 
within the exclusive legislative jurisdiction of Congress and the 
subsequent passage of state legislation regulating the minimum 
prices for the sale of milk in the state are without effect within 
the limits of the government-owned tract. Penn Dairies v. Milk 
Control Commission of Pennsylvania distinguished. 


Pacific Coast Dairy, Inc. v. Department of Agriculture 
of California, 87 L. ed. Adv. Ops. 560; 63 Sup. Ct. Rep. 
628; U.S. Law Week 4221. (No. 275, decided March 1, 
1943). 

Chapter 10 of the Agricultural Code of California 
provides a plan for the stabilization and marketing of 
milk their 
distribution a business affected with a public interest 


and cream. It declares production and 
and the regulation of the business an exercise of the 
police power. It empowers the Director of Agriculture 
to license distributors and establish marketing areas 
within which uniform prices and regulations shall 
prevail. 

Appellant, Pacific Coast Dairy, Inc., was a licensed 
milk distributor doing business in Santa Clara County 
marketing area, in which there were in effect a stabiliza- 
tion and marketing plan and schedules of minimum 
wholesale and retail prices. The dairy entered into a 
contract with the War Department to sell milk at 
Moffett Field at less than the minimum price fixed for 
the area in which Moffett Field was located. 

A complaint was filed with the state Department of 
Agriculture charging that the dairy violated provisions 
of the Code which defines unfair practices and warrants 
the revocation of licenses for selling at prices lower 
than the fixed minimum. California had recognized its 
lack of power to fix retail prices for milk sold within 
federal encampments in the state. To accomplish that 
purpose the state legislature in 1941 memorialized Con- 
gress for the passage of a federal law requiring purchas- 
ing officers of the armed services to refuse bids for milk 
at prices below those fixed under the California Milk 
Stabilization Law or amendments thereof. The memo- 
rial was referred to the Committees on Agriculture of 
the House and Senate but was never acted upon by 
either committee. Congress having failed to act, Cali- 
fornia added to its Code the provision above referred to 
for the purpose of reaching sales on federally owned 
lands. 

Moffett Field was acquired by the United States under 
1931, which 
accepted the grant of Moffett Field from the State of 


an Act of Congress passed February 12, 


California, and it was conceded by counsel for all the 
parties to this action that it had always been under the 
exclusive jurisdiction of the federal government. 

The dairy company sought a writ of mandamus from 
the Supreme Court of California to restrain the Depart- 
ment of Agriculture from proceeding to hear and act 
upon the pending complaint. An alternative writ issued. 
The state authorities presented their return to the writ, 
setting up only that the complaint failed to state facts 
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The 


discharged the alternative writ and denied a peremptory 


sufficient to constitute a cause of action. court 
writ. 

The Supreme Court of California overruled the 
dairy company’s contentions that the state had no 
authority to penalize transactions occurring on Moffet: 
Field; that the state law violates the commerce clause of 
Article I, § 8 of the federal Constitution; that it also 
runs afoul of congressional action embodied in the 
federal Agricultural Marketing Agreement Act, and that 
it unlawfully burdens a federal instrumentality. The 
first of the above contentions is the only one which the 
Court found it necessary to consider. That judgment 
was appealed to the Supreme Court of the United States 
and there afhirmed. 

The opinion of the Court was delivered by Mr. 
Justice Roserts, and in regard to that contention he 
Says: 

When the federal government acquired the tract, local 
law not inconsistent with federal policy remained in force 
until altered by national legislation. The state statute in- 
volved was adopted long after the transfer of sovereignty 
and was without force in the follows that 
contracts to sell and sales consummated within the enclave 
cannot be regulated by the California law. To hold other- 
wise would be to affirm that California may ignore the Con 


enclave. It 


stitutional provision that “This Constitution, and the Laws 
of the United States which shall be made in 
. Shall be the supreme Law of the Land;” . . . It 
would be a denial of the federal power “to exercise exclu- 
sive Legislation.” As respects such federal territory Con- 
gress has the combined powers of a general and a state 
government. 


Pursuance 
thereof; . . 


It is pointed out that the answer of the state and of 
the court below is one of confession and avoidance, a 
confession that the law in fact operates to affect action 
by the dairy company within federal territory, but 
avoidance of the conclusion of invalidity by the asser 
tion that the law in essence is the regulation of conduct 
wholly within the state’s jurisdiction. The court below 
pointed out that the statute regulates only the conduct 
of California’s own citizens within its own territory; 
that it regulates the purchasing, handling, and proces- 
sing of California milk sold below the fixed price; that 
it does not prohibit sales at Moffett Field. Reliance 
was placed by the state on the settled doctrine that a 
state is not disenabled from policing its own concerns 
by the mere fact that its regulations may beget effects 
on those living beyond its borders. 

To this Mr. Justice ROBERTS says: 

... We think, however, that it is without application here, 

because of the authority granted the federal government 

over Moffett Field. 

In the light of the history of the legislation, we are con- 
strained to find that the true purpose was to punish Cal- 
ifornia’s own citizens for doing in exclusively federal terri- 
tory what by the law of the United States was there lawful, 
under the guise of penalizing preparatory conduct occur- 
ring in the state,—to punish the appellant for a transaction 
carried on under sovereignty conferred by Art. I, § 8, 
clause 17 of the Constitution, and under authority superior 
to that of California by virtue of the supremacy clause. 

We have this day held in Penn Dairies, Inc. v. Milk Con 
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No. 399 a different decision is re- 


ontract 


that 


Conmimnission, 


red where the <« and the sales occur within a 


absent specific national legislation ex- 
The 


clusions may seem contradictory; but in preserving the 


s jurisdiction 
ling the operation of the state’s regulatory laws. 


nce between national and state power, seemingly in- 


nsequential differences often require diverse results. 


lis must be so, if we are to accord to various provisions 
fundamental law their natural effect in the circumstances 
So to do technical dis- 


deal in 


losed is not to make subtle on 


ctions or to legal refinements. Here we are 


yund to respect the relevant constitutional provision with 
spect to the exclusive power of Congress over federal 
it find the national interest so 
juires milk law olf 


espects purchases for the Army, so it may, if not inimical 


nds. As Congress may, if 


override the state Pennsylvania as 
the same interest subject its purchasing officers on Mof- 


t Field to the restrictions of the milk law of California. 


ntil it speaks we should enforce the limits of power im- 
sed by the provisions of the fundamental law. 

[he judgment is reversed and the cause remanded for 
rther proceedings not inconsistent with this opinion. 

Mr. Justice RUTLEDGE took no part in the consideration 
this case 

Mr. Justice Doucias and Mr. Justice 


decision of 

Mr. Justice BLACK 
;AC KSON. 

While we have joined in the opinion of the Court, we 
re also of the view that the judgment below should be re- 
ersed for the additional reason set forth in the dissenting 

opinion in Penn Dairies, Inc. v. Milk Control Commission, 
No. 399, decided this day. 


Mr. Justice Murpny filed a dissenting opinion. The 
round of his dissent appears from the following ex- 


rpt 

I dissent for reasons stated in concurrence in Penn 
Dairies, Inc. v. Milk Control Commission. . The fact 
hat Moffett Field is a federal enclave instead of a lease- 
hold does not justify denying California the power to 


protect the public health by requiring milk dealers selling 
to the United States to receive a minimum price, a power 
held that 

True, Congress is given the power 
legislation” over federal areas such as Moffett Field, (Con- 
Art. I, § 8, cl. 17), but that does not necessarily 
no matter what their 


which we have today Pennsylvania possesses. 


“to exercise exclusive 


stitution, 
mean that the 
ire absolutely without power to enact legislation, not in- 


states interest or need, 
consistent with Congressional policy or Constitutional dic- 
tates, which will apply in some measure to those areas 
which are within their boundaries. Before holding that 
this clause invalidates important state legislation like that 
now before us, especially at a time when federal activities 
are greatly expanding and vast areas are being acquired 
federal the reason- 


within the states by the 


ibleness and necessity of such a decision should be thought- 


government, 


fully examined. 


rhe opinion discusses the meaning and interpreta- 


tion of the “exclusive legislation” clause and the dis- 


senting opinion closes with the following paragraph: 

If Congress exercises its paramount legislative power 
over Moffett Field to deny California the right to do as 
it has sought to do here, the matter is of course at an end. 
But until Congress does so, it should be the aim of the 

officers to statutes 
state action 


observe 
in furtherance of 


federal military 


as this established by 


procurement 
such 
the public health and welfare, and otherwise so conduct 
their affairs as to promote public confidence and good will. 


Mr. Justice FRANKFURTFR also filed a dissenting 
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opinion. He compares the record facts in the Pennsylva 
nia and California milk cases and says: 

In my view, the Court in upholding the refusal by 
Pennsylvania to renew a license because of an arrangement 
made on behalf of the government must imply that the 
contracting officer of the Indiantown Military Gap Reser 
vation was not authorized to accept bids below the mini- 
mum price requirements set by Pennsylvania for the sale 

In the California case, however, 
Moffett 


made on 


of milk within the state. 
the Court holds that the contracting officer for 
Field may, in the case of sales and deliveries 

Moffett Field, contract at prices below those fixed by Cal- 
ifornia for the sale of milk within its borders. Opposite 
legal results are thus reached for precisely the same practical 
situations. The justification for this incongruity in defining 
the scope of the authority of the two contracting officers 
is attributed to the difference in the nature of the govern 
ment’s proprietary interest in each of the two Army sites. 
Indiantown Gap Military Reservation is held by the United 
States under lease from the Commonwealth of Pennsy]l- 
vania. Moffett Field belongs to the United States outright. 
On the basis of this difference in the federal government's 
proprietary interest in the two Army facilities, Indiantown 
Gap Military Reservation is deemed not to be within the 
“exclusive jurisdiction” of the government while Moffett 
Field is deemed within such “exclusive jurisdiction.” And 
from this classification it is deduced that milk sold to the 
Army for the use of our soldiers at Indiantown Gap Mili 
tary Reservation must comply with the price provisions of 
Pennsylvania law, but that milk may be sold to the Army 
for the use of our soldiers at Moffett Field in disregard of 
the minimum prices set by California. 


Mr. Justice FRANKFURTER emphasizes the practically 
identical contentions in his plea for identical treatment. 
He then discusses the so-called “exclusive jurisdiction” 
drawn from the grant to Congress of power to legislate 
exclusively, but declares that as a matter of historical 


fact jurisdiction becomes “increasingly less and_ less 
exclusive.” 

The cases dealing with that doctrine are reviewed 
and analyzed and he says: 

Can it be that the considerations of policy which resulted 
in a finding that neither the Constitution nor Congressional 
authority nor appropriate military regulation enabled the 
Army contracting officer in Pennsylvania, in supplying milk 
to the soldiers stationed in Pennsylvania, to free local 
dealers from the necessity of complying with a social 
measure not unrelated to health and deemed important 
to the welfare of the people of Pennsylvania, are present 
in some parts of California and not in others? 

His dissenting opinion concludes with the following 
paragraph: 

We are not dealing here with the authority of Congress, 
about which there can be no controversy, but with the 
authority of government contracting officers. It is surely 
the policy of neither Congress nor the Army that such 
authority should vary from state to state or from post to 
post within the same state. On the contrary, there is every 
reason for assuming that, in the matter here involved, uni 
formity throughout the land is deemed an essential element 
of the national policy. Since, as the Court holds in the 
Pennsylvania case, the national interest is furthered rather 
than impaired by requiring the Quartermaster at the 
Indiantown Military Reservation to observe the Pennsy! 
vania Milk Control Law, there is every reason why the 
Quartermaster at Moffett Field should likewise observe the 
similar California law. And since he should observe the 
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state law, California has a right to insist that the milk 
dealer licensed by it should not participate in a violation 
of the law of his state, by which he does 


license from 


business 

The case was argued by Mr. Solicitor General Fahy 
for the United States as amicus curiae, by Mr. Carey 
VanFleet for the Dairy and by Mr. Walter L. Bowers for 


the State of California. 


Forged Checks—Guaranty of Prior Endorsements— 
Delay in Notifying Prior Endorsers—Conflict of 
Laws 


An action on a government check issued in payment of serv- 
ices on a government project, brought against the last endorser, 
on its guaranty of prior endorsements, is to be decided in con- 
formity with federal law and is not covered by the law of the 
state in which the transactions occurred and the trial was held. 

Mere delay on the part of the maker to notify other endorsers 
that the first endorsement was a forgery does not release 
subsequent endorsers from liability on the guaranty of prior 
endorsements. 


Clearfield Trust Company, et al United States, 87 
L. ed. Adv. Ops. 524; 63 Sup. Ct. Rep. 573; U. S. Law 
Week 4209. (No. 490, decided March 1, 1943). 

On April 28, 1936, a government check for services 
of an employee of Works Progress Administration was 
issued and mailed to that employee. Some unknown 
person obtained it in a mysterious manner and used it 
in a purchase at a department store, represented him 
self to be the employee named on the check and en 
dorsed it in the employee’s name. The store endorsed 
it to its bank, Clearfield Trust Company, and guaran- 
That bank collected the 
check and paid the full amount to the department store. 


teed prior endorsements 

On or about May 10, 1936, the employee notified th: 
foreman of the WPA project on which he worked, that 
he had not received the check. Investigation followed 


and on November 30, 1936, the employee executed an 
affidavit that the endorsement of his name on the check 
The first notice of the forgery was given 
1937, and the 
demand for reimbursement was not made until August 
31, 1937 

Suit was instituted in 1939 against the trust company 
The 
The 


district court held that the rights of the parties were to 


was a forgery 


to the trust company on January 12, 


on its express guaranty of prior endorsements. 


department store intervened as a defendant. 


be determined by the law of Pennsylvania and that since 
the United States unreasonably delayed giving notice 
of the forgery to the trust company it was barred from 


recovery under the authority of a decision of the 


Supreme Court of Pennsylvania, 296 Pa. 230. It accord 


ingly dismissed the complaint. The Circuit Court of 


Appeals reversed. Certiorari was allowed because of 


conflict in circuit court decisions, and the Supreme 
Court affirmed the circuit court 

Che opinion of the Court was delivered by Mr. Justice 
On the 


involved, he says: 


DOUGLAS question of the conflict of laws here 


We agree with the Circuit 
rule of Erie R. Co Tompkins 
ipply to this action 


Court of Appeals that the 
304 U. S. 64, does not 
The rights and duties of the United 
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States on commercial paper which it issues are governed 
by federal rather than local law. When the United States 
disburses its funds or pays its debts, it is exercising a con 
This check was issued fo; 
services performed under the Federal Emergency Relief 
Act of 1935, 49 Stat. 115. The authority to issue the check 
had its origin in the Constitution and the statutes of the 


stitutional function or power. 


United States and was in no way dependent on the laws of 
Pennsylvania or of any other state. . The duties imposed 
upon the United States and the rights acquired by it as a 
result of the issuance find their roots in the same federa 
sources. In absence of an applicable Act of Congress 
it is for the federal courts to fashion the governing ru 


of law according to their own standards. 


In our choice of the applic able federal rule we have oc 
casionally selected state law. . . . But reasons which ma 
make state law at times the appropriate federal rule are 
singularly inappropriate here. The issuance of commercial 
paper by the United States is on a vast scale and trans 
actions in that paper from issuance to payment will com 
monly occur in several states. The application of state 
law .. . would subject the rights and duties of the United 
States to exceptional uncertainty. It would lead to great 
diversity in results by making identical transactions sub 
ject to the vagaries of the laws of the several states. The 


desirability of a uniform rule is plain 


Mr. Justice Doucias then cites and analyzes many 


state and federal decisions and states his final con 


clusions as follows: 

But we do not think that he who accepts a forged 
signature of a payee deserves that preferred treatment. It 
is his neglect or error in accepting the forger’s signature 
which occasions the loss. . . . He should be allowed to 
shift that loss to the drawee only on a clear showing that 
the drawee’s delay in notifying him of the forgery caused 
him damage. No such damage has been shown by 
Clearfield Trust Co. who so far as appears can still recover 
from J. C. Penney Co. The only showing on the part of 
the latter is contained in the stipulation to the effect that 
if a check cashed for a customer is returned unpaid or fo1 
reclamation a short time after the date on which it is 
cashed, the employees can often locate the person who 
cashed it. It is further stipulated that when J. C. Penney 
Co. was notified of the forgery in the present case none ol 
its employees was able to remember anything about the 
transaction or check in question. The inference is that 
the more prompt the notice the more likely the detection 
of the forger. But that falls short of 

.. It is but another way of 


a showing that the 
delay caused a manifest loss. 
saving that mere delay is enough. 


Mr. Justice Murpuy and Mr. Justice RUTLEDGE did 


not participate in the consideration or disposition of the 
case. 

The case was argued by Mr. Paul A. Freund for the 
United States and submitted by Mr. Roswell Dean Pine, 


Jr., for the Trust Company. 


Federal Food, Drug and Cosmetic Act—Federal 
Security Administrator’s Power to Prescribe 
Standards 


Under the Federal Food, Drug and Cosmetic Act, the Federal 
Security Administrator has power to promulgate regulations 
fixing for any food under its common name, so far as practicable, 
a reasonable definition of standard and identity. 

The Administration has a wide range of choice in determin- 
ing what may be included and excluded within the standards 
prescribed. If supported by substantial evidence and if within 
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and constitutional limitations, the judgment of the 
Administrator will be upheld. 
leral Security Administrator v. The Quaker Oats 


pany, 87 L. ed. Adv. Ops. 540; 63 Sup. Ct. Rep. 589; 
i. S. Law Week 4229 No. 424, decided March 1, 


his opinion deals with the validity of regulations of 
Federal Security Administrator acting under §§ 401 
701 (e) of the Federal Food, Drug and Cosmetic 
establishing “standards of identity” for milled 

at products, excluding vitamin D from the defined 
iundard of “farina” and permitting it only in “enriched 
ina,” which was required to contain vitamin B-l, 
avin, nicotinic acid and iron. To determine the 
dity of the regulations, the Court had to consider: 
whether substantial evidence supported the find- 
that indiscriminate enrichment of farina with 
imin and mineral contents tended to contuse and 
slead consumers; (2) if so, whether, upon such a 
ling, the Administrator had statutory authority to 
,dopt a standard of identity, which excludes a disclosed 
m-deleterious ingredient, in order to promote honesty 
d fair dealing in the interest of consumers; and (3) 
hether the Administrator’s treatment by the regula 
ms of the use of vitamin D as an ingredient of a 
xduct sold as farina is within his authority to prescribe 
reasonable definition and standard of identity.” 
The Circuit Court of Appeals had set aside the 
rulations holding that they did not conform to the 
tutory standards of reasonableness, that the finding 
probable consumer confusion in the absence of 


scribed standards were unsupported by evidence, 


speculative and conjectural, and that in any case such 


finding would not justify the conclusion that the 
gulations would promote honesty and fair dealing 

the interest of consumers 

On certiorari this was reversed by the Supreme Court 
n an opinion by the CH1eF JUSTICE 

[he opinion cites relevant portions of the statute. 
ection 401 empowers the Administrator to promulgate 
egulations fixing for any food under its common name, 


so far as practicable, a reasonable definition of stand- 


rd and identity. In prescribing a standard for any 


food in which optional ingredients are permitted, the 


\dministrator is required to designate the optional in- 


sredients which shall be named in the label. His action 


nay be reviewed on appeal by any person adversely 
iffected; but upon the review, the findings as to the 
cts are conclusive if supported by substantial evidence. 


In the instant case, after hearing, regulations were 


promulgated establishing standards for sixteen milled 
wheat products, including farina and enriched farina. 
In substance, the definition of farina (embraced in 


egulation 15.130) defined it as a ground and bolted 
heat product, with bran coat and germ removed to a 


prescribed extent. The regulation made no provision 


or the addition of any ingredient. Regulation 15.140 
lefined ‘‘enriched farina” as conforming to the regula- 
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tion defining farina, but with added prescribed mini- 
mum quantities of vitamin B-1, riboflavin, nicotinic 
acid and iron. This regulation also provided that 
certain quantities of vitamin D, calcium, wheat germ 
and disodium phosphate might be added as optional 
ingredients of enriched farina, but the added in- 
gredients had to be specified on the label. Supporting 
the regulation, a finding was made that unless the stand- 
ard is fixed limiting the kinds and amounts of enrich- 
ment, the manufacturers’ selection of various elements 
and combination of elements on the basis of economic 
considerations is likely to lead to great diversity in 
enriched flours offered to the public, which diversity 
would tend to confuse and mislead consumers and 
impede rather than promote honesty and fair dealing 

The opinion emphasizes that the review provisions 
were patterned after those earlier provided for review 
of “quasi-judicial” orders of the Federal Trade Com 
mission and other agencies which have been construed 
many times. Under them the scope allowed to the 
discretion and informed judgment of an expert ad 
ministrative tribunal have been emphasized, and that 
judgment “if based on substantial evidence of record, 
and if within statutory and constitutional limitations, 
is controlling even though the reviewing court might 
on the same record have arrived at a different conclu 
sion.” 

The opinion points out that the statutory purpose 
was not confined to the requirement of informative 
labeling. In elaboration of this the Curer JUsTICE says: 

False and misleading labeling had been prohibited 
by the Pure Food and Drug Act of 1906. But it was 
found that such a prohibition was inadequate to protect 
the consumer from “economic adulteration,” by which 
less expensive ingredients were substituted, or the propor- 
tion of more expensive ingredients diminished, so as to 
make the product, although not in itself deleterious, inferior 
to that which the consumer expected to receive when 
purchasing a product with the name under which it was 
sold. . . . The remedy chosen was not a requirement of 
informative labeling. Rather it was the purpose to authorize 
the Administrator to promulgate definitions and stand 
ards of identity “under which the integrity of food products 
can be effectively maintained” . . . and to require in 
formative labeling only where no such standard had been 
promulgated, where the food did not purport to comply 
with a standard, or where the regulations permitted 
optional ingredients and required their mention on the 
label. 

The provisions for standards of identity thus reflect a 
recognition by Congress of the inability of consumers in 
some cases to determine, solely on the basis of informative 
labeling, the relative merits of a variety of products 
superficially resembling each other. We cannot say that 
such a standard of identity, designed to eliminate a source 
of confusion to purchasers—which otherwise would be likely 
to facilitate unfair dealing and make protection of the 
consumer difficult—will not “promote honesty and fait 
dealing” within the meaning of the statute. 

The remaining portion of the opinion is devoted 
chiefly to the manufacturers’ attack on the regulations 
for failure to establish reasonable standards of identity, 
in that they prohibit the marketing “as farina” of a 
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wholesome and honestly labeled product of farina with 
vitamin D added and prevent addition of vitamin D 


to products sold as “enriched farina” unless accom- 


panied by other prescribed vitamin ingredients that do 


not co-act with or have any dietary relationship to 


vitamin D. Rejecting this position, the opinion’ states, 


in part: 
Since the definition of identity of a vitamin-treated food, 
marketed under its common or usual name, involves the 
inclusion of some vitamin ingredients and the exclusion 
Administrator necessarily has a large range 
included and what 


of others, the 
of choice in determining what may be 
a valid objection to his 


excluded. It is not necessarily 


choice that another could reasonably have been made. 


The judicial is not to be substituted for the legislative 


judgment. It is enough that the Administrator has acted 
within the statutory bounds of his authority, and that his 
choice among possible alternative standards adapted to 
the statutory end is one which a rational person could have 
made 


* . * 


We cannot say that the Administrator made an unreason 
able 
defined the familiar farina of commerce without permitting 


vitamin enrichment, and at the same time 


choice of standards when he adopted one which 
addition of 
prescribed for “enriched farina” the restoration of those 
vitamins which had been removed from the whole wheat 
by milling, and allowed the optional addition of vitamin D, 
milk but not wheat. 
Consumers who buy farina will have no reason to believe 


Those who buy enriched farina are 


commonly found in present in 
that it is enriched. 


assured of receiving a wheat product containing those 
vitamins naturally present in wheat, and, if so stated on 
the label, an additional vitamin D, not found in wheat. 
Mr. Justice Roperts was for afhrmance for the reasons 
stated by the Circuit Court of Appeals. 
Mr. Justice Murpny and Mr. Justice RuTLEDGE did 
not participate. 
Valentine Brookes for 
Haight for 


The case was argued by Mr. 
the Administrator and by Mr. George I. 


the Quaker Oats Company. 


Taxation—Federal Income Tax—Cancellation of 
Taxpayer’s Debts as Income or Earned 
Surplus 


Cancellation by the holders of interest bearing notes given 
by a debtor corporation in payment of prior indebtedness for the 
purchase of merchandise is not income, but is a gift exempt from 
taxation. 


Helvering v. American Dental Co., 87 L. ed. Adv. Ops. 
574; 63 Sup. Ct. Rep. 577; U. S. Law Week 4216. (No. 
303, decided March 1], 1943). 

American Dental Co. owed certain past due bills for 
merchandise for which it gave interest bearing notes. 
Interest on those notes for the years prior to 1937 had 
been deducted in the taxpayer’s income tax returns. 
In November, 1936, the creditors agreed to cancel all 
1932. In December, 


1933, the taxpayer also owed back rent. A new lease 


interest accruing after January 1, 


was negotiated which provided for an adjustment of the 
accumulated rent obligation and in the following April 
the lessor accepted part payment in cash and cancelled 
the rest of the back rent. 
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Ihe Commissioner had determined that the cancella 


tion of all items ot indebtedness here involved took 


place in 1937. That determination was approved by th 
Board of Tax Appeals and accepted by the court. 
Ihe taxpayer credited the total amount of the « 


It did not 


here was 


celled debts, $25,219.65, to earned surplus 
return any of that sum as taxable income. 
no proof of the insolvency of the taxpayer before on 
after the cancellation. The Commissioner increased the 
taxpayer's reported income by $19,234.21, the sum of 
the items of cancelled indebtedness. 

Ihe taxpayer sought a redetermination on the ground 
that the cancellations were exempt gifts and that it was 
not enriched beyond the tax advantages gained by thx 


a he Board ot T; x 


Appeals found that the cancellations were not gilts 


deductions in former tax returns. 


concluded that the tax benefits in dollars obtained by 
the deductions of former years did not limit the 19 

tax springing from the cancellation and affirmed 

Commissioner’s determination of a deficiency. 

The Court of Appeals reversed on the ground that 
the cancellations constituted exempt gifts. Because ot a 
conflict of view in the circuits, the Supreme Court 
granted certiorari and afhrmed the decision of the Court 
of Appeals. 

lhe opinion of the Court was delivered by Mr. Justic 
Reep. After 


respective contentions of the taxpayer and the taxing 


reviewing the record and _ stating th 


authorities, Mr. Justice REED says: 
The applicable statutory provisions are Section 22 (a 
and (b) (3) of the Revenue Act of 
definition of gross income has varied little in the successive 


1936. The general 


revenue acts, and, from the earliest, gifts have been ex 
cluded by substantially identical statutory language. 


The various acts and amendments of the Treasury 


Department regulations covering the cancellation of 
indebtedness were referred to, the cases construing them 
were reviewed, and Mr. Justice REED says: 

Normally cancellations of indebtedness occur only when 
the beneficiary is insolvent or at least in financial straits 
Possibly because it seems beyond the legislative purpose to 
exact income taxes for savings on debts, the courts have 
been astute to avoid taxing every balance sheet improve 

Where the 
indebtedness has represented the purchase price of prop 


ment brought about through a debt reduction 


erty, a partial forgiveness has been treated as a readjustment 
.. Where a stockholder 
gratuitously forgives the corporation's debt to himself, the 


of the contract rather than a gain. . 


transaction has long been recognized by the Treasury as 


a contribution to the capital of the corporation. Regula 
tions 45, Art. 51, through to Regulations 94, Art. 22 (a) -14 
Commissioner v. Auto Strop Safety Razor Co., Inc., 74 


F. 2d 226. 
It is declared that “the uncertainties of the effect of 
the remission of indebtedness on income tax brought 
about legislation to clarify the problems.” 


sions of the Chandler Act of June 22, 


The provi- 

1938, were re- 

viewed, as well as those of the Revenue Act of 1942, 
and Mr. Justice REED says: 

In the light of these views upon gain, profit and income, 

we must construe the meaning of the statutory exemption 


of gifts from gross income by Section 22 (b) (3). The broad 
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wort of gross income in Section 22(a) admonishes us to 


iry of extending any words of exemption beyond 
plain meaning Gilts, however, is a generic word 
vad connotation, taking coloration from the context 
particular statute in which it may appear. Its plain 
ning In 1ts prese nt setting denotes, it seems to us, the 
ipt of financial advantages gratuitously 
[he release of interest or the complete satisfaction of an 
ebtedness by partial payment by the voluntary act of the 
ditor is more akin to a reduction of sale price than to 
incial betterment through the purchase by a debtor of 
In this view, there 
Commissioner's differentiation be 


bonds in an arms-length transaction. 
10 substance in the 
en a solvent or insolvent corporation or the taxation 
ncome to the extent of assets freed from the claims of 
litors by a gratuitous cancellation of indebtedness. 


[he Board of Tax Appeals in its opinion sets forth 


no evidence had been introduced to show a 


itive intent upon the part of any creditor, but that 
the other hand the evidence indicated that the 
litors acted for purely business reasons and did not 
ive the debts for altruistic reasons or out of pure 
To that Mr 


With this conclusion we cannot agree 


1erosity. Justice REED says: 

We do not feel 
suund by the finding of the Board because it reached its 
mnclusions, in our opinion, upon an application of errone- 
Section 22 (b) (3) exempts gifts. This 
Tax Court of the United States free 
» determine at will or upon evidence and without judicial 


sus legal standards 
loes not leave The 


eview the tests to be applied to facts to determine whether 
a gift. The fact that the motives 
iding to the cancellations were those of business or even 


result is or is not 


lfish, if it be true, is not significant. The forgiveness was 


vratuitous, a release of something to the debtor for nothing, 
ind sufficient to make the cancellation here gifts within 
the statute. 
\[r. Justice RUTLEDGE took no part in the considera- 
m or decision of the case. 
Mr. Justice FRANKFURTER filed a dissenting opinion, 
which he declared that when Congress wished to 
xempt income attributable to the discharge . . . of any 
ndebtedness it did so explicitly. He also says that in 
the absence of a specific exemption the determination 
1 what is income should be left to the tribunal whose 
special business it is to ascertain controverted facts and 
he reasonable inferences therefrom. 
Mr. Justice JACKSON joined in this dissent. 
The case was argued by Mr. Samuel H. 
Helvering and by Mr. John E. Hughes for the American 
Dental Co. 


Taxation—Payment of Dividends by Note 


A taxpayer is entitled to include in its “dividends paid credit 
the amount paid to redeem notes given for dividends in a prior 
year, notwithstanding the fact that the taxpayer took credit in a 
former year for the payment of the same dividends. 


Helvering v. 
s7 L. ed. Adv. Ops. 521; 63 Sup. Ct. Rep. 569; U.S. Law 
Week 4220. (No. 518, decided March 1, 1943). 

In 1937 the company paid a dividend, part in cash 
ind part in its ten year 8% notes. In 1938 the company 
paid off the notes and in its return for that year claimed 
the sum paid as part of its “dividends paid credit” under 
1938. The Commissioner’s disal- 


” 


the Revenue Act of 





1943 VoL. 29 
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Levy for 


Sabine Transportation Company, Inc., 


lowance of that credit was sustained by the Board ol 
Tax Appeals, but the Circuit Court of Appeals, Fifth 
Circuit, reversed the Board’s decision, holding that the 
company was entitled to include in its “dividends paid 
credit” the amount paid to redeem notes given fot 
dividends in a prior year. The Circuit Court of Appeals 
lor the Ninth Circuit had held to the contrary. To 
resolve the conflict certiorari was granted and the judg- 
ment of the Circuit Court of Appeals for the Fifth 
Circuit was afirmed. 

I'he opinion of the Court was delivered by Mr. Justice 
Roserts. After citing the provisions of the Revenue 
Act of 1936 in regard to deductions, he says: 

I'he purpose of these provisions is clear and is a matter 
of common knowledge. Congress desired to encourage the 
payment of dividends so that the earnings of corporations 
might be subjected not only to normal tax as against the 
corporation, but also to taxation as income to the stock- 

The means adopted was to relieve the corpora- 
tion from surtax to the extent of dividends paid in cash 
or in obligations. The latter would be taxed to stock 
holders at their market value. If they were redeemed in 
a later year, at a figure above such value as of the date of 
their issue, the excess would be taxed to the holder as 
income to him in the year of redemption. Fairness dictated 
that in such case the corporation should have a further 
dividends paid credit for this excess of value paid by it. 


holders. 


Ihe Revenue Act of 1938 was next examined, and 
the contention of the taxing authorities that Congress 
did not intend the taxpayer to have two credits as a 
result of the payment of a dividend in its own obliga 
tions, as to which Mr. Justice RoBERTs says: 


On the face of the 1938 Act the items which go toward 
making up the basic surtax credit under § 27(b) are dis 
tinct from the credit for indebtedness paid under § 27 (a) 
(4). Although the note obligations paid by the respondent 
were issued in payment of dividends for a prior year they, 
nevertheless, fall within the precise terms of § 27 (a) (4). In 
this connection § 27(e) might have application if the 
redemption of the notes had been at a figure less than 
their face or market value at the time they were 
issued to the stockholders for, in that case § 27(e) 
would have permitted the respondent to take a credit for 
the excess of the redemption price over the value at date 
of issue as a dividend paid in the current year. But we 
think that § 27(e) does not otherwise bear on a payment 
such as that im question and does not qualify the plain 
intent of § 27 (a) (4). 

The intention of Congress in the passage of the 1936 
Act and particularly the provisions of § 27 (a) of that 
Act were also considered, and Mr. Justice RoBERTs says: 

What has been said respecting § 27(e) indicates that it 
does not limit or qualify § 27(a) (4). It may supplement 
it in a case where the payment of the obligations issued 
for dividends is in excess of the market value of those 
obligations when they were issued. The argument that 
it is a specific provision, qualifying an earlier general 
provision of § 27, must be rejected. 

It remains to consider the Treasury Regulations promul 
gated under the 1938 Act. These forbid a credit such as 
that claimed in this case, calling it a “double credit.” We 
think the reguiations are in the teeth of the unambiguous 
mandate of the statute, are contradictory of its plain terms, 
and amount to an attempt to legislate. They cannot pre- 
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vail to preclude the credit claimed The 


affirmed. 
Mr. Justice MurpHy and Mr. Justice RUTLEDGE took 


judgment is 


no part in the consideration or decision of the case. 
Mr. Justice 
which Mr. Justice Douctas and Mr. Justice MuRPHY 


SLACK filed a dissenting opinion, with 


concurred. The grounds of the dissent are indicated by 


the following excerpt from the dissenting opinion: 
Phis $530,000.00 has left the corporate treasury only once 
Bookkeeping devices and paper contrivances should not be 
permitted to make two payments out of one; and if two de- 
The possi- 
bilities of manipulation of notes, bonds, stocks, and every 
other cash substitute imaginable, are particularly apparent 
here, the stockholders are so 
interrelated. Congress has passed no tax statutes 
which compel me to conclude that it intended to reward 


ductions are permitted, why not three or more? 


when, as taxpayer and its 


closely 


ingenuity in paper work by granting multiple tax deduc- 


tions for a single money payment to discharge a single 


corporate obligation 
Ihe case was argued by Mr. Arnold Raum for Helver- 
ing and by Mr. Charles I. Francis for the Transportation 


Company. 


State Taxation of National Bank Stock— 
Consent of Government to be Taxed— 


Effect of Withdrawal of Consent 


Notwithstanding the consent of the Government that national 
bank stock held by Reconstruction Finance Corporation be taxed 
by a state, that consent may be withdrawn and thereafter the 
right of the state to tax such stock no longer exists. 


Maricopa County, Arizona, Valley National Bank 
of Phoenix, 87 L. ed. Adv. Ops. 537; 63 Sup. Ct. Rep. 
587; U.S. Law Week 4207. (No. 449, decided March 1, 
1943). 

The respondent bank has two classes of shares of 
On March 9, 
1933, Reconstruction Finance Corporation was author- 
bank 


about 


capital stock, common and _ preferred 
to subscribe for shares of national 
bank RFC 
198,400 shares of its preferred stock with a par value 
of $1,240,000. By § 5219 of the Revised Statutes (12 U.S. 


ized by law 


stock. Thereafter, the issued to 


C. § 548) , Congress consented on certain conditions to 
state taxation of shares of national bank stock. On 
February 3, 1936, the Supreme Court decided in 


Baltimore Nat. Bank wv. State Tax Comm. that national 
bank stock was subject to taxation by reason of the 
consent given by Congress in the section of the statute 
above referred to. On March 20, 1936, Congress enacted 
a statute providing that shares of preferred stock of 
national banks “heretofore or hereafter acquired by” 


the Reconstruction Finance Corporation “shall not, so 
long as Reconstruction Finance Corporation shall con- 
tinue to own the same, be subject to any taxation by 
the United States, ... or by any state, county, municipal- 
itv or local taxing authority, .. .’’ On the authority of 
that Act, the district court enjoined the collection of 
the 1935 and 1936 taxes levied on the bank’s preferred 
RFC. 


tions were afhrmed by the circuit court of appeals. They 


stock owned by Judgments in both of those ac- 


came before the Supreme Court by writ of certiorari. 
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The Attorney General intervened and filed a brief as 
amicus curiae. The decisions of the district court and 
of the circuit court were afhirmed. 

Ihe opinion of the Court was rendered by Mr. Justice 
DoucLas. He states the contention of the state taxing 
the Act of 1936 


violates the Fifth and Tenth Amendments. 


referred to 
Other con- 
tentions were raised which became unnecessary 


authorities that above 


to con 
sider, because the case was otherwise disposed of. Mr 
Justice DOUGLAS says: 


Little need be said in answer to the argument that the 
Act violates the Tenth Amendment. The authority by 
which the taxes in question were levied did not stem from 
the powers 
Amendment. It was conferred by 
Constitution 


Tenth 
Congress which has 
exclusive authority to determine 
and to what extent its instrumentalities, such as 


“reserved to the states” under the 
under the 
whether 
the Reconstruction Finance Corporation, shall be immune 
from state taxation. . . . Hence when Congress withdrew 
the privilege which it had previously granted, it was not 
curtailing any political power which the Constitution had 
reserved to Arizona. 

The argument that the Act of March 20 
the Fifth Amendment is based on its retrospective feature. 


1936 violates 


Petitioners contend that since the liens of the taxes were 
impressed before the effective date of the Act, they were 
property rights which Congress could not destroy. 
In the instant case the state 
serting rights which if recognized can be enforced by the 
maintenance of a suit to establish and foreclose a lien on 
property of a federal Reconstruction 
Finance Corporation proceeding against 
property in which the United States has an interest is a 
suit against the United States.” No such suit may be 
maintained without the consent of the United States. Such 
though previously granted, has now been with- 
And the power to withdraw the privilege of suing 
the United States or its instrumentalities knows no limita 
. . Nor did the prior grant of the privilege to tax 
the shares rise to a higher level than a gratuity or bounty. 
Nothing was given in exchange When Congress 
authorized the states to impose such taxation, it did no 
more than gratuitously grant them political power which 
they theretofore lacked. Its sovereign power to revoke the 
grant remained unimpaired, the grant of the privilege 
a declaration of legislative policy changeable 
Hence, as in the case of the recall of other 
the withdrawal of this privilege invaded no 
rights protected by the Fifth Amendment. 


taxing authorities are as 


instrumentality, the 
.. But even a 


consent 
drawn 


tions. . 


being only 
at will. 
gratuities 


Mr. Justice RUTLEDGE did not participate in the con- 
sideration or disposition of the case. 

The case was argued by Mr. Gerald Jones and Mr. 
Leslie C. Hardy for Maricopa County and by Mr. J. I 
Gust for the Phoenix Bank. 


Taxation—Gift Taxes 


Under §§ 501, 506 of the Revenue Act of 1942, a trust pro- 
viding for gifts of a life estate, a remainder and a reversion are 
subject to a gift tax as to the life estate and remainder, but not 
as to the reversion. 


Smith w. Collector, 87 L. ed. Adv Ops. 
504; 63 Sup. Ct. Rep. 545; U. S. Law Week 4192. (No. 
1943.) 


Petitioner made an irrevocable trust of shares of stock. 


Shaughnessy, 


129, decided February 15, 
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trust income was payable to his wife for life. On 
her death, the shares were to be returned to him, if 
but if he was not living, they were to go to per- 
sons designated by the wife’s will, or in default of a will 
r, to her intestate successors under applicable New 
York law. Petitioner, under protest, paid a gift tax on 
total value of the trust principal and sued for its 
very 
Che district court held that the gift to the wife was a 
plete gift, determined the value of her life estate and 
sustained the gift tax to that extent, but held that the 
ainder was not “completely transferred” and there- 
not liable to the gift tax. 


On the Government's appeal, the Circuit Court of 


- 


speals reversed and ordered the petition dismissed. 
Certiorari was allowed and the judgment of the circuit 
rt affirmed with leave however to petitioner to apply 
that court for a modification of its mandate in order 


it the value of petitioner’s reversionary interest be 
scertained and excluded 
he opinion of the Court was delivered by Mr. Jus 
3LAcKk. The conclusion reached appears from the 
sing paragraph of the opinion: 
The 
mtrol over the property put in trust 


essence of abandonment of 
The separable in- 
erests transferred are not gifts to the extent that power 
emains to revoke the trust or recapture the property repre 
Burnet 


o modify the terms of the arrangement so as to make othe1 


a gift by trust is the 


PSK er ict 


sented by any of them Guggenheim, supra, on 


Commissioner, 
In the Sanford case the grantor could, by modifica- 


disposition of the property, Sanford v. 
ipra 
tion of the trust, extinguish the donee’s interest at any 
instant he chose. In cases, such as this, where the grantor 
has neither the form nor 
will have unless he 


that he has lost all 


and never 
conclude 
“economic control” and that the gift 


substance of control 


outlives his wife, we must 


is complete except for the value of his reversionary interest. 


Mr. Justice Roserts filed a dissenting opinion. The 
enor of his dissent appears from the following excerpts 
from his opinion: 


I dissent. I am of opinion that, except for the life estate 
in the wife, the gift qua the donor was incomplete and 
not within the sweep of §§ 501 and 506. A contrary con- 
clusion might well be reached were it not for Helvering 

Hallock, 309 U. S. 106. But the decisions in Burnet v. 
Guggenheim, 288 U. S. 280, and Sanford v. Commissioner, 
308 U. S. 39, to which the court adheres, require a reversal 
in view of the ruling in the Hallock case 


The question is not whether a gift which includes vested 
and contingent future interests in others than the donor 
is taxable as an entirety when made, but whether a reserva- 
tion of such an interest in the donor negatives a comple 
tion of the gift until such that interest is relin 
quished. 

All that is said in the 
of administration and probable inequities of a contrary de 


cision there, applies here with greater force 
| 


time as 
Sanford case about the difficulties 


Indeed a sys 
tem of taxation which requires valuation of the donor's 
retained interest, in the light of the contingencies involved, 
and calculation of the value of the subsequent remainders 
by resort ken of the 
Government's 


to higher mathematics beyond the 


taxpayer, exhibits the artificiality of the 


application of the Act 
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The case was argued by Mr. Ellsworth C. Alvord for 
Smith and by Mr. Raum for the taxing 
authorities. 

In Robinette v. Helvering and Paumgarten v. same, 
Nos. 499 and 500, decided February 15, 1943, trusts 
created by three separate members of one family were 
held subject to a gift tax under §§ 501, 506 of the 1942 
Revenue Act on the authority of Smith v. Shaughnessy, 
supra. Mr. Justice Roserts dissented for reasons stated 
in his dissent in Smith v. Shaughnessy, supra. 

The cases were argued by Mr. Henry A. Mulcahy for 
Robinette and Paumgarten and by Mr. Arnold Raum 
for the taxing authorities. 


Arnold 


Income Taxes—Taxable Status of Stock 
Dividends under § 115(f) (1) of the 
Internal Revenue Code 


Stock dividends on stocks which are not sold, redeemed, 
or realized upon in any way are noi income under the Sixteenth 
Amendment as construed in Eisner v. Macomber, 252 U. S. 189. 
The provisions of § 115(f) (1) of the Internal Revenue Code 
do not indicate an intention on the part of Congress to make 
them taxable as income, and there is no occasion to decide 
whether Eisner vy. Macomber should be overruled. 


Helvering v. Griffiths, 87 L. ed. Adv. Ops. 597; 63 
Sup. Ct. Rep. 636; U. S. Law Week 4199. (No. 467, 
decided March 1, 1943). 

The question presented for decision in this case was 
whether Acts of Congress and administrative regulations 
thereunder afford a basis for reconsidering and over- 
ruling the decision of Eisner v. Macomber, 252 U. S. 189. 

Here the taxpayer received dividends in the form 
of common stock identical with the stock on which the 
dividends were declared, being the only stock then out 
standing. The dividend stock was not sold, redeemed, 
or realized upon in any way, and the taxpayer did not 
include it as part of her income in 1939 which was the 
year in which it was declared and received. The Com 
missioner did include it and sent a notice of deficiency 
for $9.60. The Board of Tax Appeals reversed that 
determination and the Circuit Court of Appeals af 
firmed on the authority of Eisner v. Macomber, 252 
U. S. 189. On certiorari the ruling was afhrmed by the 
Supreme Court by divided bench. Mr. Justice JACKSON 
delivered the prevailing opinion. 

The specific statutory provision relied upon by the 
Government appears in 115(f) (1) of 
Internal Revenue Code, which provides that— 

A distribution made by a corporation to its share 
holders in its stock or in rights to acquire its stock shall not 
be treated as a dividend to the extent that it does not con 

stitute income to the shareholder within the meaning ol 

the Sixteenth Amendment to the Constitution. 


Section the 


The question presented is thus stated by Mr. Justice 
Jackson, “Was Congress thereby saying that such a 
dividend as we have here is not being taxed, in view of 
the Eisner v. Macomber decision, or was it saying that 
regardless of that decision it is being taxed?” 

Upon a review of the decisions of the Supreme Court 


bearing on the question, regulations of the Treasury 
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Department, the course of Section 115 (4) (1) through 
both Houses of Congress, and stressing its relation to 
the undistributed profits tax, the Court reaches the 
conclusion that the stock dividend here involved is not 
taxable income under the statutory provision above 
quoted 

The significance of the legislative history of the Act 


is summed up by Mr. Justice JACKson, as follows 

We think if Congress had passed or intended to pass an 
Act challenging a well known constitutional decision of 
this Court there would at least one clear statement of that 
purpose appeal either trom its proponents or 1ts adver 
saries. Not one contemporaneous word in or out of Con 
gress discloses the purpose which the Government says 


we should find that this legislation accomplished 
Ihe opinion discusses the Government's request that 


Eisner v. Macomber should be overruled and that Sec- 


tion 115(f) (1) should be construed as intended to tax 
stock dividends of the type here involved and thus 
require a reconsideration of that decision. Denying 
the Government’s request in this connection, Mr. 


Justice JACKSON says 
It should be observed that the que stion of the constitu 

tional validity of Ersner Macomber is plainly one of the 
first magnitude, but this is not to say that it is presented in 
this case. Under our judicial tradition we do not decide 
whether a tax may constitutionally be laid until we find 
that Congress has laid it. Unless the tax asserted by the 
Commissioner has been authorized by Congress it fails 
of validity before we even reach the constitutional ques- 
tion. To reach that question we must decide whether Con 
gress intended by § 115 (tf 1) to do what Eisner v. Mac 
comber squarely held that it could not. We cannot find 
that it did 

The Government cannot sustain its position on a literal 
reading of § 115 (f) (1). Unlike the Revenue Act of 1916 
it does not state that all stock dividends are taxable. In 
stead. § 115 (f) (1) qualifies the generality of § 22(a) by 
providing that a distribution made in shares of the corpora 
tion's stock “shall not be treated as a dividend to the ex 
tent that it does not constitute income to the shareholder 
within the meaning of the Sixteenth Amendment 
[ Italics supplied. ] If the statute is to be literally read, 
use of “does” instead of some word of futurity indicates 
that the time of enactment or at the latest the time of 
receipt of the dividend is the critical one for determining 
Under either view these dividends would not 


Ihe parties are agreed that for the purposes 


taxability 

be taxable. 

of this decision the meaning of the Constitution must be 

found in the decisions of this Court. and when these 
dividends were received Eisner 7 Macomber fixed the 
meaning contrary to the Government's position. 

The administrative and legislative history of the statute 
squarely conflict with the Government's position in this 
case 
Che opinion also comments on the disturbing effect 

which would be produced by a ruling such as that urged 
by the Government in this case. As to this, Mr. Justice 


JACKSON says in part: 

We are asked to make a retroactive holding that for some 
seven years past a multitude of transactions have been tax 
able although there was no source of law from which the 
most cautious taxpayer could have learned of the liability. 
If he consulted the decisions of this Court, he learned that 
no such tax could be imposed; if he read the Delphic 
language of the Act in connection with existing decisions 
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it, too, assured him there was no intent to tax; if he fo 
lowed the Congressional proceedings and debates, his un 
derstanding of nontaxability would be confirmed; 1f 
asked the tax collector himself, he was bound by the Reg 
lations of the Treasury to advise that no such liability 
isted. It would be a pity if taxpayers could not rely 
this concurrent assurance from all three branches of the 
Government. But we are asked to brush all this aside ar 
simply to decree that these transactions are taxable anyw 

Nor is the effect on taxpayers the only consequence of 
accepting such a proposal. It would unsettle tax adminis 
tration and subject the Treasury itself to many demands 
in ways that we cannot anticipate and provide for. Man 
have sold dividend stocks and paid the postponed tax 
higher rates than if they had been taxed as is now pro 
posed. Many have paid on the sale of the original stock 
because of allocation of part of the dividend to reduce th 
cost base thereof. Many corporations have been refused 
deductions on account of this type of stock dividend i 
computing their undistributed corporate earnings tax 
which would become entitled to them. Overhanging the 
whole effort to accommodate these past transactions to a new 
retroactive law would be the statute of limitattons bar 
ring sometimes the Government and sometimes the tax 
payer with capricious effects. To rip out of the past sev 
en years of tax administration a principle of law on whic! 
both Government and taxpayers have acted would pro 
duce readjustments and litigation so extensive we would 
contemplate them with anxiety. We have recently held as 

to another questioned decision of this Court that a long 
period of accommodations to an older decision sometimes re 
quires us to adhere to an unsatisfactory rule to avoid un 
fortunate practical results from a change We think 
this another example of the same principle 

Ihe Government acknowledges the hardship which 
would be incident to the rule we are now asked to declare 
and promises its assistance in obtaining legislative cor 
rection. It says that: “‘We are informed by the Treasury 
that it has no intention of harassing taxpayers with respect 
to liability for past years, and that if Eisner v. Macombe 
is overruled it intends immediately to recommend to Con 
gress legislation which would relieve taxpayers of any un 
fair retroactive burden that might result from such overrul 
ing. 

Of course, if there were an adequate basis in statute and 
regulation for the tax in question, it is difficult to under 
stand why its collection should be regarded as ‘harassing.’ 
Ihis assurance that if we will but find that Congress has 
intended to lay the tax it will be asked to declare that it 
does not intend it to be collected is hardly reassuring that 
the decision contended for would be what Congress in 
tended. Since it is acknowledged that legislation would be 
required to adjust equities that are beyond judicial power 
and to prevent our decision’s being used to harass tax 
payers, we may as well inquire why the legislation should 
not precede the judicial decision. Why should we be asked 
to impose by interpretation a tax which the Treasury in 
tends to ask Congress to lift? 

Mr. Justice Doucias delivered a dissenting opinion 
expressing his views: first, that Section 115(f) (1) 
properly construed reaches the dividends here involved, 
and; second, that Eisner v. Macomber should be over- 
ruled. Mr. Justice Black and Mr. Justice MurpHy 
joined in the dissent. 

The case was argued by Mr. Arnold Raum for the 
Government and by Mr. Roland L. Redmond for the 


taxpayer. 
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Bill of Rights—Freedom of the Press 
and Religion 


\ municipal ordinance which prohibits the distribution of 
handbills on the public streets applied to members ot a religious 
se who distribute handbills soliciting contributions for the 
sale of books dealing with the tenets of the sect and inviting 
attendance at a public meeting for the discussion of those tenets, 
interferes with the freedom orf press and religion. 

An interior court convicting tor a petty offense and imposing 
a ine for which the law of the state permits no appeal 1s, “the 
hizshest court of a state’ in which such a case can be tried and 
may be appealed to the Supreme Court of the United States. 


Jamison v. Texas, 87 L. ed. Adv. Ops. 629; 63 Sup. Ct. 
Rep. —; U. S. Law Week 4245. (No. 558, decided 
March 8, 1943). 

Mrs. Jamison, the appellant, a member of Jehovah's 
\Vitnesses, distributed handbills on the public streets 

Dallas, in violation of an ordinance of the city which 
prohibits their distribution. She was convicted in the 
Corporation Court of Dallas, appealed to the County 
(Criminal Court where, after a trial de novo, she was 
again convicted and a fine of $5 and costs imposed. 
(nder Texas law she could appeal to no other state 

yuurt and since she properly raised federal questions 

substance in both courts, the Supreme Court took 

iisdiction under Section 237(a) of the Judicial 
Code. The opinion of the Court was delivered by Mr. 
Justice BLACK. 

At the outset of his opinion, he says that the State 
ol Texas “has asked us to reconsider the doctrine of 
he King Manufacturing Co. case under which this 
Court takes jurisdiction on appeal trom judgments 
sustaining the validity of municipal ordinances,” but 
declares that no reason for the reconsideration of that 
doctrine is seen. Continuing, Mr. Justice BLACK says: 

We think the judgment below must be reversed because 
the Dallas ordinance denies to the appellant the freedom 
of press and of religion guaranteed to her by the First and 

Fourteenth Amendments of the Federal Constitution. 

Ihe facts were stipulated. They showed that Mrs. 
Jamison had devoted many years to the work of Jeho- 
vah’s Witnesses. The handbills which she was distribut- 
ing at the time of her arrest carried on one side an in- 
vitation to attend a gathering in a Dallas park to hear 
in address by a leader of the group. The other side of 
the bill repeated the invitation and described two books 
which explained the Jehovah’s Witnesses’ interpreta- 
tion of the Bible and set out their religious views. 
While the books were not actually sold, they were 
delivered to anyone who would contribute 25c to the 
cause. The books would cost more than 25c. 

Ihe ordinance was construed by the state court to 
forbid distribution of leaflets in the fashion outlined 
above. The city contended that the ordinance is justified 
as an exercise of the city’s plenary control of its streets 
and that distribution of the leaflets may be forbidden 
because the leaflets include commercial advertising of 
books which the distributor is offering for sale. 

Mr. Justice BLACK says: 

First. The city contends that its power over its streets 
is not limited to the making of reasonable regulations for 
the control of traffic and the maintenance of order, but 
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that it has the power absolutely to prohibit the use of the 

streets for the communication of ideas. It relies primarily 

on Commonwealth v. Davis, 167 U. S. 43. This same 
argument made in reliance upon the same decision has 

been directly rejected by this Court. Hague v. C. J. O., 

307 U. S. 496, 514-516. Of course, states may provide for 

control of travel on their streets in order to insure the 

safety and convenience of the traveling public. . . . They 
may punish conduct on the streets which is in violation of 

a valid law. But one who is rightfully on a street 

which the state has left open to the public carries with 

him there as elsewhere the constitutional right to express 

his views in an orderly fashion. This right extends to the 

communication of ideas by handbills and literature as 

well as by the spoken word. . . . Here, the ordinance as 

construed and applied prohibits the dissemination of in- 

formation by handbills. As such, it cannot be sustained. 
* >. * 

... The city contends, however, that in the instant case the 

prohibition is permissible because the handbills, although 

they were distributed for the unquestioned purpose of fur- 
thering religious activity, contained an invitation to con- 
tribute to the support of that activity by purchasing books 
related to the work of the group. The mere presence of 
an advertisement of a religious work on a handbill of the 
sort distributed here may not subject the distribution of 
the handbill to prohibition. 

* al * 

The state can prohibit the use of the street for the 
distribution of purely commercial leaflets, even though 
such leaflets may have “‘a civil appeal, or a moral platitude” 
appended. They may not prohibit the distribution 
of handbills in the pursuit of a clearly religious activity 
merely because the handbills invite the purchase of books 
for the improved understanding of the religion or be 
cause the handbills seek in a lawful fashion to promote the 
raising of funds for religious purposes. 

Mr. Justice FRANKFURTER acquiesced in the refusal to 
reconsider King Mfg. Co. v. Augusta, 277 U. S. 100, 
although, for the reasons set forth by Holmes and 
Brandeis, JJ., dissenting, he deems that case to have 
been erroneously decided. Otherwise he agrees with the 
opinion in this case. 

Mr. Justice RUTLEDGE took no part in the considera- 
tion or decision of this case. 

The case was argued by Mr. Hayden C. Covington 
for Jamison and by Mr. H. P. Kucera for the State of 


Texas. 





Bill of Rights—Freedom of Religion 


An ordinance which makes it unlawful for any person to 
solicit orders or to sell books, wares or merchandise within 
the residence portion of a city without first filing an application 
and obtaining a permit, cannot be enforced against members of 
a religious sect who sell or distribute books setting forth the 
tenets of the sect. 


Largent v. Texas, 87 L. ed. Adv. Ops. 627; 63 Sup. Ct. 
Rep. —; U.S. Law Week 4244. (No. 559, decided March 
8, 1943). 

An ordinance of the City of Paris, Texas, makes it 
unlawful for any person to solicit orders or to sell books, 
wares or merchandise ‘within the residence district of 
Paris without first filing an application and obtaining 
a permit. It contains a provision that “if after investiga- 
tion the Mayor deems it proper or advisable he may 
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issue a written permit ton soliciting, selling, 
canvassing or census taking within the residence por 
tion of the city 

Mrs. Largent was charged with the violation of that 
ordinance by unlawfully offering books for sale without 
She was convicted 


making an application for a permit 


1g 
in the Corporation Court of Paris and, on appeal to 
the County Court of Lamar County, Texas, was tried 
again de novo and again convicted and fined $100. 
In the course of the trial a motion was filed to quash 
the complaint because the ordinance violated the 
Fourteenth Amendment and this and a similar motion 
for a finding of not guilty and the discharge of appellant 
from custody were both argued and overruled. 

Mrs. Largent offered some of the books to those upon 
whom she called for a contribution of 25c for a bound 
book and several magazines or tracts. If the contribu 
tion was not made, she would frequently leave a book 
or tracts without receiving any money. 

The appeal was brought to the Supreme Court of the 
United States under Section 237 (a) of the Judicial 
Code, which provides for the review of a final judg- 
ment of the highest court of a state in which a decision 
could be had. Under Texas law no appeal lies from 
a judgment of a county court imposing a fine of $100. 

The opinion of the Court was delivered by Mr. 
Justice Reep who says 

Upon the merits, this appeal is governed by recent 
decisions of this Court involving ordinances which leave 
the granting or withholding of permits for the distribution 
of religious publications in the discretion of municipal 
officers. It is unnecessary to determine whether the distribu 
tions of the publications in question are sales or contribu 
tions. The mayor issues a permit only if after thorough 


investigation he “deems it proper or advisable.” Dissemina 
tion of ideas depends upon the approval of the distributor 
by the official. This is administrative censorship in an 
extreme form. It abridges the freedom of religion, of the 
press and of speech guaranteed by the Fourteenth Amend 


ment. 
Mr. Justice RuTLEDGE took no part in the considera 
tion or decision of this case 
Havden C. 


for Mrs. Largent and there was no appearance for the 


The case was argued by M1 Covington 


State of Texas. 


Constitutional Law—Power of States to Regulate 
Insurance Associations Organized in Other 
States 


Reciprocal insurance associations whose attorneys in fact are 
located in Illinois but who have numerous contracts affecting 
risks in New York state and derive large gross revenues from 
the latter are held subject to regulation by New York. 

The regulatory provisions affecting reciprocal insurance asso- 
ciations, embraced in an amendment to the New York Insurance 
Law of 1939, are sustained against challenges that they violate 
the requirements of due process and equal protection. 


Hoopeston Canning Co. v. Thomas J. Cullen, et al., 
87 L. ed. Adv. Ops. 568; 63 Sup. Ct. Rep. 602; U. S. Law 
Week 4218. (No. 358, decided March 1, 1943). 

The appellants are insurance 


reciprocal associa 


9OR 


tions, Which insure against fire and related risks. Their 
attorneys in fact are located in Illinois, but the asso 
ciations have more than 50,000 contracts affecting N 
York state risks, and gross payments made by New 
York concerns as premiums or deposits were more than 
$2,000,000 for the period from 1931 to 1938 The 
reciprocals were annually licensed to do business in New 
York after 1930 and desired to renew their licenses in 
1939, but protested against the constitutionality of a 
plan, as applied to them, for regulation of all types of 
insurance companies doing an insurance business in 
New York under an amendment to the Insurance Law 
in 1939. 

Ihe main contentions urged against the constitu 
tionality of the new law were: (a) since the contracts 
are signed in Illinois, and losses are paid by check 
mailed from that state, the associations do no business 
in New York and it therefore has no regulatory power 
over them; and (b) assuming that New York has a 
general regulatory power, certain of the regulations do 


not comport with the requirements of due process o 


equal protection. 

rhe state courts sustained the statute as applied, and 
the Supreme Court affirmed in an opinion by Mi 
Justice BLAck. 

As to doing business in New York, the opinion rejects 
the test based upon formalities such as the place of 
signing the contracts or their place of performance 
More realistic considerations are found controlling, such 
as the degree of interest which the regulating state has 
in the object insured and the location of the property 
insured. The conclusion is reached that the activity 
of the reciprocals here constitutes “doing business” in 
New York and renders them subject to its regulatory 
power. As to this Mr. Justice BLACK says 

We conclude that in determining whether insurance busi 
ness is done within a state for the purpose of deciding 
whether a state has power to regulate the business, con 
siderations of the location of activity prior and subsequent 


to the making of the contract of the degree ot interest 
of the regulating state in the object insured, and of the 
location of the property insured are separately and col 
lectively of great weight. Applying any of these tests, 

is apparent that the reciprocals are doing business in Nev 


York and are thereby subject to regulation by that state. 

The regulatory provisions of the statute were sus 
tained against attacks based on the due process and 
equal protection clauses. 

The CuHier 


curred in the result. 


Justice and Mr. Justice JACKSON con 


Mr. Justice RUTLEDGE did not participate. 
Ihe case was argued by Mr. Franklin D. Trueblood 
for the Canning Company and by Mr. John C 


Jr., for Cullen. 


Practice—Trials for Crimes in Federal Courts— 
Privilege of Freedom from Self-Incrimination 
Where a defendant testifying in his own behalf is privileged 
to decline to answer specific questions in a trial for crime on the 
ground that he is privileged against self-incrimination, it is 
improper for the trial court to permit the prosecution to com- 
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on the refusal to answer as evidence of the defendant’s 


hnson v. United States, 87 L. ed. Adv. Ops. 196; 63 
5 Ct Rep. 549; I S. Law Week 4189. (No. 273, 

ded February 15, 1943 

he petitioner, Johnson, was convicted of evading 

ral income taxes for 1936 and 1937, but was ac 

tted for 1935 


\ Jersey and the prosecution claimed that he had 


Johnson was a political leader in 


ived large sums of money for protecting from police 
rference a syndicate engaged in conducting the 
nbers game and had not reported the money in his 
ome tax returns for 1935, 1936, and 1937. 

Che defense was that failure to return all the receipts 
ulted from Johnson’s belief that he was bound to 
irn only the net balance after deducting amounts 
nt for political purposes. The evidence was that he 
eived from the syndicate $1,200 a week from July, 
‘5, to November, 1937, but no evidence was adduced 
it Johnson received any sums from the syndicate dur- 
1937. 
»%k the stand and admitted receiving payments up to 
37 of $50,400 up to November. 


November or December of Johnson then 
He accounted for 
is sum by stating that he had reported $30,189.99 for 
137 as 


“other commissions” and had paid out the 


ilance, about $21,000, as political contributions for 
e year. 

On cross-examination he denied receiving money 
iring November and December, 1937, and was then 
isked whether he received any money from numbers 

1938. His counsel objected, but was overruled, and 
lohnson answered in the affirmative. He was then 
isked, “Who gave it to you?” His counsel again objected 
ind Johnson was excluded while the objection was 
rgued. The trial court concluded that he should be 
quired to answer (as the fact bore on his credibility) 
nless he should decline to answer on the ground that 

would deprive him of his right to be not required 
o incriminate himself. When recalled, Johnson declined 

» answer on that ground. 

Upon the argument to the jury, the prosecution 
mphasized Johnson's refusal to answer and his claim 
of privilege against self-incrimination, not merely as 
vearing on credibility but as bearing on Johnson's 
suilt on the 1936 and 1937 charges. Among other 
hings the prosecutor said, “If he could have claimed 
lis privilege on the stand here with respect to 1955, 
ix and seven, he would have done it.” 

Che defense counsel lodged an objection to the state- 
nents and an exception was noted. 

The Circuit Court of Appeals affirmed the convic- 
ion with one judge dissenting. On certiorari the judg- 
ment was affirmed by the Supreme Court in an opinion 
by Mr. Justice Doucias. While other questions wer« 
involved and discussed, the principal one was whether, 
since the claim of privilege was asserted and unqualified- 
ly granted, the comments of the prosecution destroyed 
the fairness of the trial. Although the Court ultimately 
concludes that objection to the prosecutor's comments 
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had been waived, it took occasion to express disapproval 


of the procedure. \s to this, Mr. Justice DouGLas says, 


in part: 


Ihe ruling of the court gave the petitioner the choic« 
between testifying and refusing to testify as to his 1938 in 
come. An accused having the assurance of the court that 
his claim of privilege would be granted might well be en 
trapped if his assertion of the privilege could then be used 
against him. His real choice might then be quite different 
from his apparent one. In this case it would lie between 
protection against an indictment for 1938 and the use of 
his claim of privilege as evidence that he did in fact re 
ceive the income during the last two months of 1937. Ele 
mentary fairness requires that an accused should not be 
misled on that score. If advised by the court that his claim 
of privilege though granted would be employed against him 
he well might never claim it. If he receives assurance that 
it will be granted if claimed, or if it is claimed and granted 
outright, he has every right to expect that the ruling is 
made in good faith and that the rule against comment will 
be observed. Certainly the question whether petitioner 
had received income from the syndicate during November 
and December, 1937, was an extremely material issue in 
As we have noted, petitioner admitted receiv 
ing $50,400 from the numbers syndicate during 1937. And 
all of this amount according to the testimony was received 
prior to November 1, 1937. Of this amount he reported 
only $30,189.99 in his 1937 income tax return. He testified, 
however, that he had paid out $21,000 in political con 
tributions for that year. Thus he attempted to account for 
all the numbers income which he had received that year 
and defended on the ground that his failure to return the 
$21,000 was due to his mistaken but sincere belief that he 
was bound to return only the net balance remaining after 
deducting amounts expended for political purposes. The 
indictment, however, charged that he had received $62,400 
from the numbers syndicate during 1937. And the prose 
cution claimed that the weekly payments of $1200 con 
tinued during November and December, 1937. If that 
were established, it would plainly destroy his defense and 
would be cogent evidence of his willful attempt to evade 
All of the direct evidence in the record was to the 


the case 


the tax 
effect that he had not received income from the numbers 
syndicate during November and December, 1937. There 
was no basis for concluding that he had unless that fact was 
to be inferred from the evidence that he had received the in 
come until November, 1937 and that he received it again 
in 1938. Hence it would be highly valuable to the prosecu 
tion and equally damaging to the accused to have his fail 
ure to testify employed to bolster such an inference 

It is no answer to say that comment on a defendant's re 
fusal to testify does not in any way place him in jeopardy 
of being charged with or convicted of the crime protected 
by his privilege. That may be admitted. The problem here 
is a different one. It is whether a procedure will be approved 
which deprives an accused on facts such as these of an in 
telligent choice between claiming or waiving his privilege 
Knowledge that a failure to testify though permitted by the 
court would be submitted to the jury might seriously af 
fect that choice. If the accused makes the choice without 
that knowledge, he may well be misled on one of the most 
important decisions in his defense. We would of course not 
be concerned with the matter if it turned only on the qual 
ity of legal advice which he received. But the responsibility 
for misuse of the grant of the claim of privilege is the 
court's. It is the court to whom an accused properly and 
necessarily looks for protection in such a matter. When 
it grants the claim of privilege but allows it to be used 
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against the accused to his prejudice, we cannot disregard 


the matter. That procedure has such potentialities of op 
pressive use that we will not sanction its use in the federal 
courts over which we have supervisory powers 

Mr. Justice FRANKFURTER delivered a brief concurring 


opinion 
Mr. Justice Murrpny and Mr 


participate. 


Justice JACKSON did not 


Gravy tor 


William A 
Fahy for the 


The case was argued by Mr 


Johnson and by M1 Solicitor General 


Government. 


Transfer of Bills Receivable—Notice to Debtor— 
Effect of Failure to Give Notice—Preferences 


Under Pennsylvania law, an assignment of bills receivable 
does not become effective as to third persons unless the debtor is 
notified of the assignment. In bankruptcy, failure to give notice 
makes the transaction an unlawful “preference” as defined in 
Section 60(a) of the Bankruptcy Act as amended by the 
Chandler Act. 


Corn Exchange 
vw. Klauder, Trustee, 87 | 


National Bank and Trust Co. et al. 
ed. Adv. Ops. 632; 63 Sup. Ct 


Rep. - U. S. Law Week 4242 (No. 452, decided 
March 8, 1943). 
A sheet metal company became embarrassed {fon 


want of working capital in 1938. Creditors representing 
a large percentage of claims against the Company agreed 
which might be 


to subordinate their claims to those 


incurred for new working capital. A creditors’ com 
mittee supervised the business and arranged with the 
petitioner bank to advance from time to time money 
for payroll and other needs secured by assignment of 
the Company’s accounts receivable. Similar arrangé 
ments were made with one Dearden. 
voluntary petition in bankruptcy was filed against the 
When 


were assigned, the transactions 


Soon alter, an in 


Company and it was adjudicated a bankrupt 
the accounts receivable 
were recorded on the Company's books, but no notice 
was given to the debtors whose obligations had been 
that omission, the 


transferred as security. Because of 


transfer of the accounts receivable was challenged. 
lhe challenge was overruled by the referee in bankrupt 
was sustained by 


cy and by the district court, but it 


the Circuit Court of Appeals for the Third Circuit on 
an interpretation of Section 60 (a) which conflicts with 
an interpretation by the Circuit Court of Appeals for 
the Fifth Circuit. Certiorari was allowed. 
Section 60 (a) of the 
the Chandler Act, reads: 
\ preference is a transfer, as defined in this Act, of am 


sankruptcy Act, as amended by 


of the property of a debtor to or for the benefit of a 
creditor for or on account of an antecedent debt, made or 


suffered by such debtor while insolvent and within four 
months before the filing by or against him of the petition 
in bankruptcy, the effect of which transfer will be to 
enable such creditor to obtain a greater percentage of his 
debt than some other creditor of the same class. For the 
purposes of subdivisions a and b of this section, a transfer 
shall be deemed to have been made at the time when it 
became so far perfected that no bona fide purchaser from 
the debtor and no creditor could thereafter have acquired 


any rights in the property so transferred superior to the 
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rights of the transferee therein, and, if such transfer is n 
so perfected prior to the filing of the petition in bankru 
immediate 


it shall be deemed to have been made 


before bankruptcy 
The Circuit Court of \ppe als based its decision o 


the proposition that it was the law of Pennsylvani 


where those transactions took place that failure of th 


assignees to give notice to the debtors whose obliga 


tions were transferred, were subordinate to the rignt 


of a bona fide assignee who gave such notice. That 


court held that assignments constituted preferenc 
under § 60 (a) and therefore were inoperative against 


the trustee 
The opinion ol the Court was rendered by My 


Justice JACKsoN. As to the position taken by th 


Circuit Court of Appeals, he says 
literal reading 


the Act. Its apparent command is to test tl 


This is undoubtedly the effect of 
e effectivenes 


a transfer, as against the trustee, by the standards whid 


applicable state law would enforce against a good-fait! 


purchase 
> > > 


In this case the transfers, good between the part 
had never been perfected as against good-faith purchasers 
by notice to the debtors as the law required and so the con 
clusion follows from this reading of the Act that the peti 
tioners lose their security under the preference prohibitior 
ol § 60 (b). 

Such 


it is said that it will seriously hamper the business of “non 


a construction 1s capable of harsh results, an 


notification financing,” of which the present case is ar 


instance This business is of large magnitude and it is 
said to be of particular benefit to small and struggling 
borrowers. Such consequences may, as petitioners argu 
be serious, but we find nothing in Congressional policy 


which warrants taking this case out of the letter of the Act 
Mr. Justice JACKSON examines the reports of com 
mittees and the legislative history of the legislation and 
SaVS: 
Whatever 
financing which might have made Congress reluctant 


advantages may inhere in non-notificatior 


jeopardize it, the system also has characteristics whict 
make it impossible for us to conclude that it is to be 
distinguished from the secret liens Congress was admitte 


ly trying to reach. 
The 


those involved in the case at bar are 


nature and character of transactions such as 


reviewed and at 


tention is called to the fact that the borrower who 


pledges his customer’s accounts does not wish _ his 


customers to learn of those arrangements becaus« 


among other reasons, they may tend to reflect upon the 
borrower's solvency and the customers might prefe1 


to deal with solvent houses, so that the confidential 


nature of the transactions and the secrecy with which 


they came to be surrounded shou!d receive considera 


tion as a justification for failure to make them publi 


by giving notice to the debtor. 


In regard to this view, Mr. Justice JACKSON says: 

It is said that assignments such as are involved in this 
case could not have been within the contemplation of the 
little 
remedying whatever secrecy attends them. It is true that 


notice to the debtors sufficient to satisfy the requirements 


Act since its application will have but effect in 


of applicable state law might never have been con 
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rte nicated to the creditors, and that many states do not 
sedi: lire notice to the debtor to foreclose possible superior 
its of subsequent assignees. So also is it true that 
flicts and confusion may result where the transaction 
s10N 0 location of the parties is of such a nature that doubt 
ylvan ses as to which of different state laws is applicable. But 
of the fact that the remedy may fall short in these respects 
oblig es not justify denying it all effect 
riohs That the assignments in this case were made with 
2 knowledge and acquiescence of many creditors does 
I t cure the failure to meet the requirements of notice laid 
erel ywn by the applicable state law. Neither the words not 
wain e policy of § 60(a) afford any warrant for creating ex- 
ptions to fit isolated hard cases 
— The judgment below is affirmed 
al [r. Justice RuTLepGe did not participate in the con- 
’ ration or decision of this case. 
mae [r. Justice Roserts was of opinion that the judg- 
te it should be reversed for reasons stated in the 
; which @ dissenting opinion below, 129 F. 2d 897, and in Adams 
vd-faitt City Bank & Trust Co., 115 F. 2d 453; Girand v. 
Kimbell Milling Co., 116 F. 2d 999, In re Talbot Can- 
par g Corp., 35 F. Supp. 680; Associated Seed Growers, 
chase Inc. v. Geib, 125 F. 2d 683, and In re E. H. Webb 
he con Grocery Co., 32 F Supp. 3. 
1€ peti (he case was argued by Mr. Charles J. Biddle for 
bition Bank and by Mr. Bertram Bennett for the Trustee. 
bs) dal 
“non 
cy S ARIE 
d it is UMM S 
iggling National Labor Relations Act—Awards of 
argue Back Pay—Deductions of State 
La Unemployment Compensation 
ion Marshall Field and Co. v. National Labor Relations 
n and § Beard, 87 L. ed. Adv. Ops. 595; 63 Sup. Ct. Rep. 585; 
U. S. Law Week 4237 (No. 453, decided March 1, 
catio! 143). 
int to This per curtam opinion discusses the validity of an 
whic wder of the National Labor Relations Board. The 
bs . der directed the employer to compensate certain em- 
se ployees for loss of pay suffered as a result of thei 
ila iscriminatory discharge. The employer was ordered 
sl » “make whole” the employees by payment to them 
die { a sum “equal to what they would normally have 
a arned as wages,” less their “net earnings” for the period 
Fs.§ in question. The Circuit Court of Appeals, under a 
di eservation of jurisdiction in that behalf, ruled that 
refer he order did jot permit the employe to deduct 
lig venefits which the employees had received under the 
hicl Iinois Unemployment Compensation Act, and that 
Pai he order, as thus construed, was within the Board's 
ablic uthority. 
On certiorari, the decree was afhrmed by the Supreme 
Court in a per curiam opinion. The opinion expresses 
he Court's view that the compensation benefits were 
this és mt ‘ 
f the not “earnings” and hence not deductible from the back 
. in | Pay awarded 
that The Court adds that the order should be enforced 
nen's | without reference to whether or not it was within the 
es Board’s authority, because the record fails to show 
APRIL, 1943 VoL. 29 
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compliance with Section 10(e) of the Act, forbidding 
the Court to consider any objection that has not been 
urged before the Board, unless such failure be excused 
because of extraordinary circumstances. 

Mr. Justice RutTLepce did not participate. 

The case was argued by Mr. Ralph E. Bowers for 
Marshall Field and Co. and by Mr. Robert B. Watts for 
NLRB. 


Motor Carrier Act—Findings as to Operations 
Consistent with Public Interest to Permanent 
Continuance of Contract Carrier Operations 

Ziffrin, Inc. v. United States et al., 87 L. ed. Adv. 
Ops. 407; 63 Sup. Ct. Rep. 465; U.S. Law Week 4164. 
(No. 245, decided February 1, 1943.) 

Appeal to test the validity of an order of the Inter- 
state Commerce Commission denying an application 
of the carrier for a permit to continue designated con- 
tract carrier operations under the grandfather clause of 
Section 209 (a) of The 
denial was grounded on the fact that the applicant and 
Ziffrin Truck Lines, Inc., a certificated common carrier 
by motor vehicle, were owned, controlled and managed 
in a 210 of the 
Act, Part II, it would be inconsistent with the public 


the Interstate Commerce Act. 


common interest and that under § 
interest and the national transportation policy to grant 
the application. 

A specially constituted district court of three judges 
sustained the Commission’s order and on appeal the 
ruling was affirmed by the Supreme Court in an opinion 
by Mr. Justice Reep. Between the date of the filing of 
the application and the date of its denial, the relevant 
statutory provision, § 210, was amended to extend the 
requirements of findings as to consistency with public 
interest to afhliated companies including one under 
common control with the applicant. Though the 
opinion alludes to the history of the amendment, the 
Court finds it unnecessary to pass on the correctness of 
the Commission's view of § 210 prior to its amendment, 
on the ground that the amended form controls here 
because enacted prior to the entry of the challenged 
order. 

The case was argued by Mr. Ira Howell Ellis for 
Ziffrin, Mr. Daniel H. Kunkel for 


Government. 


Inc., and by the 


Federal Courts—Power to Enjoin Proceedings 
in State Courts 

Maurice Mandeville, as Trustee, etc. v. Greek Mille? 
Canterbury, 87 L. ed. Adv. Ops. 444; 63 Sup. Ct. Rep. 
172: U.S. Law Week 4173. (No. 422, decided February 
1, 1943.) 

Certiorari to review an injunction order entered by 
a federal district court in Illinois and afirmed by the 
Circuit Court of Appeals. The injunction granted 
relief sought by the complainant, a resident of Cali- 
fornia, for construction of a will, for a decree determin- 
ing the rights of the complainant in trust property and 
directing the trustee to account and turn over to the 
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complainant his share of the trust property The trust 
included lands in Minnesota, Wisconsin and Illinois 

After this suit was instituted, the petitioners (defend 
ants in the trial court) brought suit in state courts in 
Minnesota and Wisconsin seeking an adjudication ol 
their rights in the lands located outside of Illinois 

Ihe federal district court, on motion of the com 


plainant there, enjoined prosecution of the suits in 
Minnesota and Wisconsin. 

On certiorari the Supreme Court reversed the judg 
ment, in a per curiam opinion, on the ground that the 
granting of the injunction falls within no recognized ex 
ception to the provisions of Section 265 of the Judicial 
Code, 


authorized by any law relating to proceedings in bank 


28 U.S. C. § 379, which provides that, except as 
ruptcy “the writ of injunction shall not be granted by 
any court of the United States to stay proceedings in 
any court of a State The opinion described briefly 
the exceptions to that statutory rule which permit in- 
junctions in proceedings in rem and quasi in rem to 


protect the exclusive jurisdiction of a federal court, 
if it be acquired prior to that of a state court 
Miss Corinne I 


Herbert I 


Rice tor 


Can 


The case was argued by 
Mandeville, and by Mi 


terbury 


lews for 


Bankruptcy Act—Section 77 Proceedings— 
Jurisdiction of Interstate Commerce 
Commission over Compensation Claims 
of Indenture Trustee 
Bankers 


Reconstruction Finance Corporation U. 


rust Company, 87 L. Ed. Adv. Ops. 481; 63 Sup. Ct 
Rep. 515; U. S. Law Week 4175 Nos. 387 and 388, 
decided February 8, 1943.) 


Certiorari to review an order of a district court, made 


in a railroad reorganization proceeding under § 77 of 


the Bankruptcy Act. The challenged order was made 


awarding compensation to an indenture trustee without 
referring to the Interstate Commerce Commission the 


indenture trustee’s petition for the purpose of fixing 


a maximum limit on the allowance of compensation 


under § 77(c) (12). The trustee contended that the 


services for which compensation was sought were not 
rendered in connection with the proceedings and plan 


for reorganization but in the performance of the 


trustee’s duties as such, for the benefit of the trust 


estate as distinguished from the debtor’s estate 


Over the objection of the RFC, a creditor and in 


tervener, the district.court held § 77(c) (12) in 


applicable and directed payment without reference of 
the matter to the Commission. The Circuit Court of Ap 
peals afhrmed 

reversed by the 


On certiorari the judgment was 


Supreme Court in an opinion by Mr. Justice ROBERTS 


Ihe Court holds that subsection (c) (12) is applicable 


to the indenture trustee’s claim and that it is con 


stitutionally valid as so applied 
Mr. Justice Doucias delivered a concurring opinion 


in which Mr. Justice BLACK concurred 


Ihe case was argued by Mr. Paul A. Freund for the 
RFC and by Mr. Joseph M. Hartfield for the Trust 


Company 


Suits in Admiralty Act—Liability of Private 
Corporation for Torts Committed in Opera- 
tion of Vessel Owned by Maritime 
Commission 
Margaret M. Brady, as Administratrix of James P 
Brady, Deceased v. Roosevelt Steamship ( ompany, | 
87 L. Ed. Adv Ops. 387; 63 Sup. Ct. Rep. 425; U.S 
Law Week 4139. (No. 269, decided January 18, 194 
rhe Steamship Company, a private corporation 
operates under a contract certain vessels owned by th 


While 


one of the vessels, the administratrix’s intestate sustained 


United States Maritime Commission inspecting 


injuries when the rung of a ladder, which he was climb 


ing, broke, resulting in the employee's death. The 


lv 
g 
Steamship Company operates under a contract made 
Merchant Marine Act of 1936 


Ihe administratrix sued for damages at law and 


pursuant to the 


obtained a verdict and judgment. The Circuit Court 
of Appeals reversed, holding that the suits in Admiralty 
Act, as construed in Johnson v. Emergency Fleet Corp 
280 U. S. 320, made the remedies approved by that Act 
exclusive, viz. a libel in personam against the United 


States or the Maritime Commission. 


Ihe Supreme Court reversed this on certiorari in an 
opinion by Mr. Justice DoucLas. The opinion recognizes 
that under the Act exclusive remedies in admiralty aré 
prescribed against the United States, the Commission, 
or a corporation wholly owned by the United States 
However, the question here was whether a private col 
poration is made non-suable for its maritime torts. 

Ihe Court's conclusion is that it is not exempted 
from suits for maritime torts, and Fleet Corporation 
Lustgarten, 280 U. S. 320, a companion case to the 
Johnson case 1S said to be no longet controlling in the 
circumstances 
Simone N. 


Jones for the 


The case was argued by Mi Gazan for 
the petitioner and by Mr. Vernon S$ 


re sponde nt. 


Indian Lands—Allotment 

Choctaw Nation of Indians v. U.S 
Nation of Indians, 87 L. ed. Adv. Ops. 637; 63 Sup. Ct 
U.S. Law Week 4240 No. 80, decided March 


ind the Chickasau 


Rep. 
8. 1943) 
Ac the time of the Civil War the 


Choctaws were slave-holding tribes holding their lands 


Chickasaws and 


incommon. Both fought on the side of the Confederacy 


and, after the cessation of hostilities, entered into a 


treaty with the United States for the allotment of thei 


lands to members of their respective tribes and to 


their African slaves set free as a result of the war. The 
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ess of allotment was controlled by various Acts of 
( eress and various treaties, both of which were fre- 
ntly altered in important details. This particular 
roversy propounded the question of whether the 
( kasaw Nation is entitled to compensation for so 
h of its interest in the common lands of the two 
ms as had been allotted to the Chocktaw freedmen 
if so, who should compensate the Chickasaw Na- 
The Court of Claims held that the Chickasaws 
e entitled to compensation and that the primary 
yilitv rested on the Choctaw Nation. The case was 
en by certiorari to the Supreme Court because of 
important relations involving the two tribes and 
United States and in that Court the decree of the 
Court of Claims was reversed 
Murpnuy delivered the 


Mr. Justice opinion of the 


uurt. He reviews the legislation, treaties and proceed- 
os of the last eighty years and says: 


We conclude that allotments from the common tribal 


lands were to be made under the 1902 agreement to 


Choctaw freedmen without deducting those allotments 
from the Choctaw Nation's share of the lands or otherwise 
compensating the Chickasaws for their interest in the 
lands so allotted. Since no liability exists, it is unnecessary 
to consider whether the Choctaw Nation or the United 
States is primarily liable, or whether the Court of Claims 
had power under the jurisdictional act (43 Stat. 537) to 
place liability upon the Choctaw Nation 

Ihe judgment below is reversed and the cause remanded 


with instructions to dismiss the petition 

Mr. Justice RUTLEDGE took no part in the considera- 
on or decision of this case 

Robert E. Mulroney for 
Melven Cornish for the 


William G. Stigler for 


The case was argued by M1 
ie United States and by Mi 
Chickasaw Nation and by Mi 
he Choctaw Nation 


Indian Lands—Highways over Indian Lands— 
Permissible Highway Use 

United States Oklahoma Gas & Electric Company, 
87 L. ed. Adv. Ops. 488; 63 Sup. Ct. Rep. 534; U. S. 
Law Week 4186. (No. 171, decided February 15, 1943). 

The United States sued the Oklahoma Gas & Electric 
Company for a declaratory judgment that the company 
illegally occupies certain Indian land with a pole line, 
and for an injunction to terminate that occupation. 
Ihe case turned on the question whether permission 
to the State of Oklahoma to establish a highway ove 
allotted Indian land given under § 4 of the Act of 
March 3, 1901, includes the right to permit maintenance 
of rural electric service lines within the highway bounds. 

Ihe state applied to the Secretary of the Interior “to 
grant permission in accordance with § 4 of the Act of 
March 3, 1901. 31 Stat. L. 
establish a public highway” across the land in question. 


1058, 1084) to open and 
Permission was granted. After the highway was opened, 


the State Highway Commission granted the Electric 
Company the license under which it occupies a portion 


of the highway. Under the laws of Oklahoma the use 
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made of the highway by respondent was lawful and 
‘opening 


‘ 


proper. The Government contended that the 
and establishment” of the highway contemplated by 
the Act under which permission was granted does not 
include such use. In the absence of any governing ad- 
ministrative ruling, statute or dominating consideration 
of Congressional policy, the Court finds, in an opinion 
by Mr. Justice JACKson, that the state laws are de- 
terminative as to the uses which go to make up a 
“public highway,” and sustains the use. 

Mr. Justice BLack and Mr. Justice DouGLas dissented 
without opinion. 

Ihe case was argued by Mr. Valentine Brookes for 
the United States and by Mr. Streeter B. Flynn for the 
Oklahoma Gas & Electric Company. 


Practice on Appeal—Time for Appeal—Effect 
of Material Alteration in Findings and 
Conclusions 

Leishman v. Associated Wholesale Electric Company, 
87 L. ed. Adv. Ops. 495; 63 Sup. Ct. Rep. 543; U.S. Law 
Week 4188. (No. 332, decided February 15, 1943). 

The question presented was whether petitioner ap- 
pealed to the Circuit Court of Appeals within the time 
provided by law (28 U.S.C., § 230). After judgment 
and the securing of an enlargement of time under Rule 
6(b) of the Rules of Civil Procedure, (28 U.S.C.A. fol- 
lowing § 723c), petitioner filed a motion under Rule 
52(b) asking that findings “be amended and supple- 
mented.” The motion also requested that conclusions 
of law also be amended, consistent with the proposed 
amended findings, which conclusions would have ma 
terially altered rights previously adjudicated. The ap 
peal was taken more than three months after the entry 
of judgment but less than three months after the 
denial of the motion for amending and supplementing 
the findings. The Supreme Court in an opinion by Mr. 
Justice Murpuy concludes that a motion under Rule 
52(b) such as the instant one which seeks to amend 
or supplement the findings of fact in more than purely 
formal or mechanical aspects tolls the appeals statute. 
The time for taking an appeal runs from the date of 
the order disposing of the motion. 

The case was argued by Mr. John Flam for the peti- 
tioner and by Mr. Samuel E. Darby, Jr., for the 


respondent. 


Federal Practice—Appeals in Forma Pauperis 
in Criminal Cases—Certificate as 
to Good Faith 

Wells v. United States, 87 L. ed. Adv. Ops. 593; 63 
Sup. Ct. Rep. 582; U. S. Law Week 4237. (No. II, 
Orig., decided March 1, 1943). 

This per curiam opinion deals with the right of 
one convicted of crime to appeal in forma pauperis. 
The prisoner pleaded guilty to charges of violation of 
the Bank Robbery Act and was sentenced to 90 years 











imprisonment. He appealed successfully and was late 
resentenced to 45 years imprisonment. He petitioned 
the trial court to set aside the conviction, on the ground 
that the plea of guilty was induced by threats and false 
statements by Government officers and that he had 
been denied the benefit of counsel 

Ihe trial court promptly denied the petition. There- 
after the prisoner moved the trial court for an allowance 
of an appeal in forma pauperis. This the trial court 
denied and certified that the appeal was not taken in 
good faith. Later the Circuit Court of Appeals also 
denied an application for allowance of an appeal in 
forma pauperis. 

On certiorari the Supreme Court affirmed, but 
declined to hold the action of the trial judge, in certify- 
ing that the appeal was not taken in good faith, to be 
final and not reviewable on appeal. However, where, as 
here, no attack on the sufficiency of the certificate is 
made, as without warrant or not made in good faith, 
it will be accepted by the appellate courts as controlling. 

Mr. Justice RuTLepGe did not participate. 

The case was argued by Mr. Henry J. Friendly for 
Wells and by Mr. Assistant Attorney General Berge 
for the Government. 


Habeas Corpus—Transcript of Proceedings— 
Application in Forma Pauperis 


Ex Parte Elmer Davis, 87 L. ed. Adv. Ops. 642; 63 Sup. 
Ct. Rep. —; U. S. Law Week 4246. (No. —, Original, 
decided March 8, 1943). 

Motion for leave to file petition for habeas corpus. 

\ person convicted of an offense in a state court, 
who filed a petition in the Supreme Court of the United 
States for habeas corpus, asked that he be furnished 
with a transcript of certain proceedings free of charge 
because he is a poor person. His first application was 
denied. He now contends that the absence of the trans- 
cript leaves him without a remedy by appeal in the 
courts of Indiana. The per curiam opinion says: 

But we cannot assume that the Supreme Court of 
Indiana will refuse to use its process to bring before it such 
parts of the record as may be necessary for a decision of 
the case, or that, in that event, it will refuse to enter an 
order finally disposing of the appeal. Until the Supreme 
Court of Indiana has acted upon an application for an 
order finally disposing of the appeal—which, if adverse to 
petitioner, he could make the subject of a petition for 
certiorari to this Court—the remedies afforded by state 
appellate procedure have not been fully exhausted. Ac 
cordingly, we deny petitioner's present application with 


out prejudice 


Criminal Appeals—Waiver of Constitutional Right 
By Failure to Raise it Below 
Holly v. Lawrence, 87 L. ed. Adv. Ops. 399; 63 Sup. 
Ct. Rep. 394; U.S. Law Week 4150. (No. 600, decided 
January 18, 1943.) 
The per curiam opinion holds that Holly, who is 


confined in a state penitentiary under conviction for 
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an offense against the Criminal Code of the State of 





rt 
Georgia, and who appeals to the Supreme Court from -. al 
that judgment, is not entitled to review because - h 
In so far as the appeal challenges the validity of Georgia 
Code § 38-1604, which makes incompetent the testimony Uh 
of a wife at the trial of her husband, the judgment of the Wiag 
court below rests upon a non-federal ground adequate to Feder 
support it, namely that the failure to tender such testimony 
at the trial barred any later claim of the alleged constitu 
tional right. . . . The Court finds that no other federal 
question presented by the appeal warrants review by this 
Court. The appeal is accordingly dismissed Lor 
7. 7 - Ma 
Bankruptcy—Farmer-Debtor Proceedings— Rep. 
Administration of Property Subject to oe 4 
Right of Redemption - 
Wragg v. Federal Land Bank of New Orleans, 87 eal 
L.. ed. Adv Ops. 273; 63 Sup. Ct. Rep. 273; U. S. Law ni ail 
Week 4095. (No. 172, decided January 4, 1943) 
comn 
In this opinion two questions are decided as to the at th 
administration of farmer-debtor proceedings under Sex objec 
tion 75 of the Bankruptcy Act. The farmer-debtor had Ser 
filed a petition under Section 75, which was dismissed pensa 
Ihereafter, a day before the expiration of the two withi 
year period for redemption after foreclosure sale under me 
\labama law, the farmer-debtor filed an application in oid 
the bankruptcy court for leave to reopen the proceeding she 
or in the alternative to file a new petition with the rh 
former schedules to be deemed a part of the new peti 
tion. The later application was apparently prompted ae 
by the decision of the Supreme Court in John Hancock poe 
Ins. Co. v. Bartels, 308 U. S. 180. meu 
missi 
Ihe two questions for decision were: (1) whether ee a 
the application to file the later petition should be saan 
denied; and, (2) whether the right to redeem real Circu 
estate after foreclosure sale is such that it can be ad aa 
ministered under Section 75. rail 
Ihe district court concluded that though the dismissal down 
of the original proceeding was erroneous under the claim 
rule later announced in the Bartels case, there were no pens: 
circumstances requiring a reopening of the case upon Sectic 
an application made more than two years after its On 
dismissal. The Circuit Court of Appeals affirmed. Supre 
On certiorari the order was reversed in an opinion The 
by Mr. Chief Justice Stone. He finds no reason to the f 
differ with the conclusion of the lower courts that it the « 
was within the sound discretion of the bankruptcy court the er 
to decline to reopen the case. However, the conclusion to rel 
is reached that the dismissal of the original proceeding concl 
and the refusal to reopen it were not bars to a new the fi 
proceeding under Section 75 to secure whatever relief evide 
could be afforded with respect to the mortgagor's remain- to try 
ing interest in the property. and t 
Ihe opinion also reaches the conclusion that under care 
Section 75, in view of its scope and purpose, the debtor’s 
interest in the mortgaged property, whether it be termed 
a property right or a privilege of redemption, is 
nevertheless an interest intended to be subject to the 
AMERICAN BAR ASSOCIATION JOURNAL Apan 
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rt’s jurisdiction and capable of administration in a 
farmer-debtor proceeding. 

Ir. Justice BLAcK did not participate. 

he case argued by Mr. 


agg, and by Mr. 


Federal Land Bank. 


was Jack Crenshaw for 


Thomas H. Hedgepeth for the 


Longshoremen’s and Harbor Workers’ Compensation 
Act—Limitation on Claim for Compensation 
Marshall v. Pletz, 87 L. ed. Adv. Ops. 259; 63 Sup. Ct. 
Rep. 284; U.S. Law Week 4087. (No. 93, decided Janu- 
ary 4, 1943). 


Pletz, a longshoreman, was employed by McCormick 
Steamship Company to load a ship, and was injured 
November 12, 1935. He filed a claim before the deputy 
commissioner on April 20, 1937. The insurer appeared 
it the first hearing by the deputy commissioner and 
objected on the ground that the claim was filed too late. 


Section 13 of the Act provides that the right to com- 
pensation shall be barred unless claim therefor is filed 
within one year of the injury, except that when a pay- 
ment of compensation has been made without an award 

claim may be filed within one year after the date of 
the last payment. 

Ihe employee asserted that the insurer had, by 
its conduct and negotiations with him, waived the right 
The 


district court rejected the findings of the deputy com- 


to object to the claim on the ground stated. 


missioner and made its own independent findings to 
the effect that the insurance carrier was estopped to 
The 


Circuit Court of Appeals affirmed on the ground that, 


assert the limitation and had waived the defense. 


as a matter of law, since the insurance carrier had 


tendered compensation and had kept its tender open 
down to within less than a year before the filing of a 
claim, the tender was equivalent to payment of com 
pensation without an award within the meaning of 
Section 15 (a). 

On certiorari this construction was rejected by the 
Supreme Court in an opinion by Mr. Justice Rosperts. 
The opinion holds that tender is not payment. As to 
the findings of the deputy commissioner that neither 
the employer nor the insurance carrier had misled 
the employee and had not waived or estopped themselves 
to rely upon the statutory limitation, the Supreme Court 
concludes that the findings supported the order, that 
the findings themselves were supported by substantial 
and that the district court had no 


evidence, power 


to try those issues de novo. The Court also considers 


and rejects the argument that the furnishing of medical 


care to the respondent amounted to a payment of 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





compensation within the meaning of Section 13 (a). 
The judgment was reversed and the cause remanded. 

Mr. Justice Biack delivered a dissenting opinion in 
which Mr. Justice Doucias and Mr. Justice MurpHy 
concurred. They took the view that, even though 
the commissioner's findings of fact be accepted, his 
conclusion was based upon an erroneous conception of 
law concerning estoppel and limitation. The dissent 
and cites certain authorities in 


elaborates this view 


support thereof. 


The case was argued by Mr. Robert T. Mautz for 
Marshall and by Mr. William P. Lord for Pletz. 





Admiralty—Limitation of Action under Suits 
in Admiralty Act 

Clyde-Mallory Line v. Steamship Eglantine, et al, 87 
L. ed. Adv. Ops. 288; 63 Sup. Ct. Rep. 294; U. S. Law 
Week 4086. (No. 265, decided January 4, 1943) . 

The steamship Eglantine, while operated in Govern- 
ment service, collided with the steamship Brazos, owned 
by the Clyde-Mallory Line. Four and one-half years 
later, after the Government had sold the Eglantine, the 
Clyde-Mallory Line filed a libel in rem against the 
and it seized under a warrant of 


Eglantine, was 


attachment. 

The question for decision was whether the libel in 
rem is barred by Section 5 of the Suits in Admiralty 
Act, which provides that “suits hereunder shall be 
brought within two years after the cause of action 
arises.” 

The Government set up two defenses: (1) that the 
Suits in Admiralty Act withdrew previous Congressional 
consent of 1916 to impose and enforce liens against 
vessels for injuries inflicted by Government operation 
whether the vessels are in its possession or that of 
purchasers; and (2) that the proceeding is controlled 
by Section 5 of the Suits in Admiralty Act, and is, 
therefore, barred because brought more than two years 
after the collision. When the case reached the Supreme 
Court on certiorari, it was found unnecessary to pass 
on the first question because the Court was of the view 
that the limitations of Section 5 of the Suits in Admi- 
ralty Act are controlling and that the two-year limita- 
tion period there prescribed governs the proceeding 
where the Government voluntarily appears in an action 
authorized by Section 4. 

Mr. Justice BLack delivered the opinion of the Court. 

The case was argued by Mr. Chauncey I. Clark for 
the shipping line, and by Mr. Sidney J. Kaplan for the 


Government. 












has 


HIGHLY task 
been undertaken by the Junior 


impo! tant 


the 
Work of the 
American Bar Association, through 


Bar Conference, at request of 


the Committee on War 


its chairman, Tappan Gregory, Chi 
cago, the task of furnishing assistance 
in preparing a “Compendium on 
Forms 
Military 
Joseph D. Calhoun, in 


the Laws and Relating to 


Problems of Personnel” 
Chairman 
setting up the research organization, 
reminded the state chairmen that 
the Conference had adopted a reso 
the Detroit Meet 


to cause to be prepared im 


lution at Annual 
ing 


mediately short forms of powers of 


attorney and wills for each of the 


forty-eight states and digests of pet 


tinent related statutory provisions.” 


Members of the Conference work 
ing on this project will serve as ad 
visers to the Committee on Legal 


Armed 
der the chairmanship of Park Street, 
San Antonio. 
Newell 


Chicago Bar, have been designated 


Assistance to the Forces un 
L. Duncan Lloyd and 
Boardman, members of the 
by Mr. Gregory to do the editorial 
work on the 

The 


pamphlet, model forms of powers of 


“Compendium.’ 


job of preparing, for this 
attorney, wills, deeds, trusts, assign 


bills of 


struments, together with annotations 


ments, sale, and related in- 


to make the same conform to the 
law of each state, is being performed 
Members 
tee of the Chicago Bar 
Morris I. 


appointed a sub-committee to carry 


by the Younger Commit 
Association 
has 


Leibman, chairman, 


out this assignment, consisting of 
John M. O'Conner, ]1 
Frederick Sass, 
bert C. 


Chairman 


chairman, 
Harry Hansen, Al 
Beck, and James M. Stevens 


Calhoun has_ been 


greatly encouraged in the enthusi 


astic response he has received from 


the members of the Conference in 


this recent request and reports that 


sincere efforts are being made to 


complete this work quickly. He be 
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JUNIOR BAR NOTES 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


lieves that the members on the home 
front, instead of merely holding the 
organization together, while many 
colleagues are on the battle fronts 
of the world, are actually welding 


it to a greater future. He has sent 
a letter of greeting to all members 
in the armed forces, together with 
a roster of all members of the con 
ference, which appropriately desig 
nates the servicemen. 

Local bar groups have set up ad- 
visory committees in many army 
camps to consult with the military 
their 


personnel about legal prob- 


lems. This system meets only a part 
of the needs of the men in the serv- 
With 


and more lawyers going into service 


ice for legal assistance. more 


and war work, those remaining in 
practice find it far more difficult to 
render this type ol service. Gasoline 
rationing and the rubber shortage 


have increased the difficulties. An 


answer to the problem might be 


found in turning over to the law- 
vers in the service the legal problems 
of the 
that the extension by the 
Navy 
for handling these problems is de 
Bar Con 


Executive Council favors en 


service men. It would seem 
Army and 
facilities 


authorities of their 


sirable, and the Junior 
terence 
largement of the legal departments 
of each of these services. 

The War Readjustment Commit- 
tee, under the leadership of Lyman 


Tondel, Jr., New York City, 


completed a thorough study of the 


has 


various plans used by the organized 
bar to help the lawyer going into 


service and the same lawyer upon 


his return from service. It is hoped 
that this report will be made avail- 
able to state and local bar associa- 


[The 


directed the committee’s attention to 


tions. Executive Council has 


the problem of filling the gaps in 
the libraries of men returning from 
service and to the establishment of 
institutes and the publication of di 
changes in the law 


gests to covel 





during their absence 


National Director of Procedural 


Reform Studies, Philip H. Lewis, 
Topeka, recently held a meeting 
with Associate Directors Albert | 


Jenner, Jr., Chicago, and Stephen 
H. Simes, Portsmouth, to plan the 


early completion of the studies. The 


January 1943 issue of the Boston 
University Law Review contains the 
New England reports on _ pre-trial 
and summary judgments prepared 


by the following state survey report 


ers: New Hampshire—Stephen H 
Simes; Connecticut— Jack Rubin and 
John F. Meek, |r Massachusetts 


Richard S$. Shuman and Edward \ 
Rhode Island—Dana H 
Swan; and Vermont—Paul F. Doug 
las and Joseph G. Frattini 

Ihe New Mexico Junior Bar Con 


meeting in 


Cashin; 


ference, at its annual 


Santa Fe, elected G. T. Hanners ol 


Lovington, chairman, and reelected 
Miss Eva Thomas of Santa Fe, sec 
retary-treasure! Miss Lillian Scott 


of Albuquerque is retiring chan 


man. Hubert D. Henry, secretary, 
represented the Junior Bar Confer 
ence at the meeting 

At the annual meeting of the 
Oklahoma Junior Bar Conferenc 
held in Tulsa, Charles Kothe was 
elected chairman, Jack Campbell 
vice chairman, and E. D Gillespie 
secretary. All are of Tulsa 

The Junior Bar Section of th 


Utah State Bar Association held its 
annual meeting in Salt Lake City and 
elected Zar Hayes of Salt Lake City, 
chairman, D. C. Wingett of Monroe, 


vice chairman, and David Lewis ol 
Salt 


I'wo local Junior Bar groups re 


Lake City, secretary-treasurer. 


port virtual cessation ol activities 


due to the war. They are the Texar 
kana Junior Bar Association and the 
Junior Section of the Lawyers Asso 
ciation of Kansas City, Mo. 

The Trafh« Committee s¢ 


cured the approval of the Executive 


Court 


Council for the submission of a 


AMERICAN BAR ASSOCIATION JOURNAL 








Mr. 
is tit 
ide-s\ 
nited 
125. 
ealt ¢ 
the 


Lich 


interes 


ind ot 


ars, ' 
y sey 
ted 

ent oO 
idust 


stablis 


\PRIL, 








trial 
yared 
port 
: 
1 and 
CLS 
ay 

H 


Joug 


Con 
g in 
rs ol 
ected 

sec 
Scott 
hau 
‘tary, 


nter 


the 
rence 

was 
»bell 


‘Sple 


the 
d its 
y and 
City, 
nroe, 
is ol 
er. 
sp re 
VILIES 
exal 
d the 


Asso 


‘e S€ 
utlve 


ot a 


RNAI 


sociations with a 


interest aS a 


ind otherwise fon 





so ution to the eleventh meeting 


House of Delegates. The reso 
n calls for the approval of the 
ose of the Junior Bar Confer- 
in carrying out the recommen- 

suons for the improvement of the 

the 

and di- 


inistration of justice in 


urts trying traffic cases, 
eC the appropriate officers of the 
Bai 


with state and 


\merican Association to make 


miact local bar as- 
view to encourag- 
associations to 


ng such cooperate 


the representatives of the Juni- 


sar Conference in this effort. The 
ymmittee has decided on the 
lowing: 


lo carry out its program through 
the 48 state chairmen 

review ot 
Traffic 
legal periodical and news- 


Io secure the 
Warren's book, 
every 


George 


Courts, in 


paper and in such daily newspap 
ers and periodicals as can be in 
duced to support the program. 


To select a city where reform is 


needed and then to carry out an ex 
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tensive campaign to obtain the re 


forms and report the results to the 


rest of the nation, and 
!. To appoint sub-committees on 
a. Uniform fines and penalties 
b. Court problems caused by war 
workers 
c. Court and police problems of 
military personnel 
d. Municipal ordinances and state 
legislation 
Watson Clay, chairman of the 
committee, reports that local com- 
mittees in the following cities have 
been appointed to undertake an ac- 
tive part in this campaign. In Bir- 
mingham, Alabama, Irvine C. Port- 
er, state chairman, will act as chair- 
man of a committee consisting of 
Thomas E. Huey, Jr., Paul Johnston, 
and Judge J. Russell McElroy. John 
C. Ridley, president of the Houston 
Bar 
pointed a committee consisting of 
Ripley E. Woodard, 
chairman, Durell Carothers, 


District of 


Junior Association, has ap- 


Texas state 
and 
Colum 


himself. In the 


bia, Turner T. Smith, state chair- 
man and chairman of the Junior 
the District of Co- 


lumbia Bar Association, has selected 


Bar Section of 


a committee headed by Nathan M. 
Lubar to consider the matter of im- 
their 

this 


provements in community. 
Other 


are Justin Edgerton, Jack L. Fried- 


members of committee 


lander, James Crooks, J. Edward 
Bindeman. 

Charles A. Kothe, 
chairman for Oklahoma, held a meet- 


Tulsa, state 
ing of Junior Bar Conference mem- 
bers to hear C. Lawrence Elder, city 
prosecutor, review George Warren's 
book. He reports that a special com- 
mittee has been appointed for the 
study and drafting of proposed leg- 
John Nebraska 
chairman, that the 
Omaha Barristers Club recently ap- 


islation. Gepson, 


state reports 
peared in the Nebraska state legis 
behalf of the 
that would 


lature on measures 


affect’ the 


problem of the traffic courts. 


introduced 


LETTERS TO THE EDITORS 


the Editors 
In a letter published in the March 
sue of the AMERICAN BAR Associa 
from M1 


Vham of Chicago, there is a 


ON JOURNAI senjamin 
rete 
ce to my article in the January 
sue entitled “Settlement of Govern 
ent War Contract Disputes.” 

Mr. Wham 


is title ] proposed the adoption of 


intimates that unde 
de-sweeping amendments to the 


nited States Arbitration Act of 


125. As a matter of fact, my article 
ealt exclusively with the question 

the settlement of war contracts, 
ich has been my field of special 
Government Counsel 
a period of ten 
ars, which is clearly evidenced by 
y several publications. The report 
ted in my January article “Settle 
ent of War Contracts With Private 
World Wars” 


doubt the inad- 


dustry under Two 


stablishes beyond 
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equacy of the existing system of set- 
tlement of Government contract dis 
putes. 


There were introduced in the 77th 


Congress identical bills, with the 
drafting of which I had nothing 
whatever to do. These bills died 
with the 77th Congress. It was my 


suggestion then, and still is, that an 
appropriate amendment to the 


United States Arbitration Act be 
confined to an enabling provision, 
permissive in character, that would 
make arbitration available to con 
tracting officers and agencies of the 
United States Government. 

Mr. Wham “all 


right-thinking persons favor the basic 


first states that 


idea of arbitration” and later says, 
‘Are not those who attempt to set up 
substitutes (for courts) following a 
rainbow, a mirage, or a will-o’-the- 
wisp?” Obviously, Mr. Wham is not 


too clear in his mind as to what a1 


bitration really means. May I sug 
gest that arbitration never has been, 
and still is not, in conflict with the 
“vast system of courts.” Arbitration 
is a quasi-judicial proceeding and, 
from the earliest of times until now, 
it is a part and parcel of the judicial 
process. Its use, particularly in the 
last twenty years, is largely attribut 
able to the efforts of the Bar and the 
wholehearted support of the Bench. 
One has but to read the decisions of 
jurists like Hughes, Holmes, Stone, 
Cardozo, and Brandeis to appreciate 
this fact. 

THEODORE W. GRASK!I 
New York City 


To the Editors: 

Congratulations to Mr. Benjamin 
Wham, whose letter on the subject 
of American Arbitration Association 
was published in the January issue 
on page 180! 

It is high time that the American 
Bar Association reconsiders its previ- 














PROFESSIONAL 


ous stand endorsing the activities of 
this association 

In my opinion, if the activities of 
this association, as they exist today, 
were thoroughly studied by our As 
sociation, the activities would be con- 
demned, because clearly the Arbitra- 
tion Association is doing its best to 
replace the American judicial system. 


ROBERT R. 


President, Omaha 


[ROYER 


Bar Association 


To the Editors: 
In the 
Bar 


appears 


1943, 
Journal, 


American 
6b, 


February, 
Association page 
“American’s Creed” by Wm. 
Tyler Page. 

I accept wholeheartedly all that is 


said in its first paragraph; those are 


mv beliefs and the beliefs of every 


true American believer in democracy. 


I would rephrase the second para- 
graph, because I distinguish between 
“duty,” which bears the 


the term 


element of coercion and 1s at times 


a requisite without conscientious 
consent, and the innate desire, born 
of the very urge, to fulfill one’s be- 
would have it read as 


liefs; and |] 


follows: 

Believing as I do, I love my coun- 
try; I support its constitution; I obey 
its laws; I respect its flag; and will 
defend it with my life and all that is 
mine against all enemies. 

Wo. B. RuBIN 


Milwaukee, Wis 


ETHICS COMMITTEE 


To the Editors 

As a member ol the American Ba 
Association, I wish to express to you 
my thanks for publishing the very 
“Tubal 


Soldier of the 


excellent article Anderson 


Early, Lawyer and 


Confederacy”, by George R. Farnum 
I would like to receive about three 
copies of this article if possible, one 


ofhice of the New 


Society, and 


to be filed in the 
York Southern 


be filed in the 


one to 
Archives of the Sons 
of Confederate Veterans Camp No 


985, New York City. 


M. BEARD 


WILLIAM 


Westfield, N. ] 


PROFESSIONAL ETHICS COMMITTEE 


OPINION NO. 247 
December 19, 1942 


CONFLICTING INTERESTS—A lawyer, 
who has investigated am accident as at- 
torney for an insurance company, may 
not thereafter represent the injured per- 
son in an action against the insured and 
another insurance company. 


CONFIDENTIAL COMMUNICATIONS 
—Questions whether a lawyer, who in- 
vestigates an accident as attorney for an 
insurance company, becomes attorney 
for the insured and receives confidential 
and privileged communications are ques- 
tions of law rather than ethics. 


D operates a night club where al- 
coholic liquors are sold. He is pro 
tected by two policies of liability in- 
surance, one as owner, landlord and 
tenant, the other as to statutory lia- 
bility for injuries inflicted by intoxi- 
cated persons as a result of the sale 
of alcoholic liquors. P, while a pa- 
tron at D’s night club, is shot by an 
other patron. The insurer under the 
GG E. 
tigation through C, 


and T. policy makes an inves- 
an attorney. D, 


pursuant to the provision of his 
policy, fully cooperates with C in 
such investigation. C, as a result of 


such investigation, informs the in- 


surer that there is no liability to P 
under the O. L. and T. policy. C 
then becomes the attorney for P in 


an action against D to establish 


238 


statutory liability and uses informa- 
tion obtained while making the in- 
vestigation for the O. L. and T. in- 
We are asked: (1) Was the 
conduct of C ethical? (2) Was the 
information received by C from D 


surer. 


confidential and privileged? (3) Did 
the relationship of attorney and cli- 
and D? 

Ihe opinion of the committee was 
Mr. Miter, Messrs. Phil- 
lips, Brand, Drinker, Houghton, and 


ent exist between C 


stated by 


Jackson concurring. Mr. Brown did 
not participate. 
Ihe answers to questions (2) and 


(3) involve the determination of 
questions of law, which this com- 
mittee should not attempt to decide. 
For example, in the case of In re 


Klemann, 32 Ohio. St. 187, 5 N. E. 


(2d) 492, 108 A. L. R. 505, the court 
held that the investigation report 
submitted by an insured to his in- 
surance carrier for the use of the 


attorney for the insurer was a privi- 
leged communication under the Ohio 
statute relating to communications 
between attorney and client. In the 


annotations to such decision, at page 


512 of 108 A. L. R., the editor dis- 
cusses the case of Dixie Mfg. Co. v. 
Ricks, 153 Ga. 364, 112 S. E. 370, 
wherein an attorney, who investi- 


gated a personal injury case for a 


casualty Insurance company, was 


compelled to disclose the results of 
such investigation over an objectior 


that the communications were con 


fidential and privileged under the 


Georgia statute. The court held that 


the insured did not become the client 


of the attorney and that the com 


munication was not privileged. Many 
other decisions might be cited. These 


two cases illustrate the fact that 


courts are not in agreement on the 
law which would determine whether 


D was C’s client and whether com 


munications from D to C were con- 
fidential and privileged. Such being 


the state of the law, we decline to 


) 


answer questions (2) and (3) sub 


mitted herein 


Question (1) is a question of 
~ 


ethics, however, which can be de 


cided without answering questions 


(2) and (3). We hold that C's 
conduct was improper. Under th¢ 
facts submitted, C undertook to a 


and T. in 
for P 
In so doing he represented conflict 
This 
only “by express consent of all con- 


the O. L. 
and 


as attorney for 


surance company later 


ing interests. could be done 


cerned given after a full disclosure 


of the facts Canon 6, Opinions 
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#21, 231. No such disclosure appears 
» have been made, nor such consent 


tee ©. LL. aad TT. 


uld hesitate to consent to a dlis- 


sien. insurer 

sure of facts adverse to it. Loyalty 
o the insurance company would re- 
juire C to minimize such facts, 
yhereas loyalty to P might dictate 
We doubt that the neces- 
See 
Also, C’s position is 


therwise. 
sary disclosure could be made. 


999 


Opinion 
me of extreme delicacy as to D and 
tl ie & 


nduct raises a suspicion of col- 


and T. insurer and his 


sion which should be avoided. See 


pinion 245. 


OPINION NO. 248 
December 19, 1942 


PROFESSIONAL AID IN PROCURING 
ILLEGAL DIVORCES—It is unethical 
for a lawyer to participate and aid in 
the procurement of admittedly illegal 
Mexican divorces for New York residents. 


\ member of the Association sub- 


\its the following facts and inquiry: 

1. Is it illegal, unethical, or repre- 
hensible for 
the City of New York, to represent a 
Mexican decree of 


a practicing attorney in 
client who seeks a 
divorce after he or she has been fully 
in the State 
nevertheless, 


informed of its invalidity 
of New York, but 
INSIStS upon the procurement thereof 
by mail, from a State in Mexico? 


who, 


2. A practicing Mexican attorney, 
maintaining offices in the City of New 
York, and 
matters, including the procurement of 
Mexican divorces, exclusively for New 
York attorneys, without solicitation, is, 
by reason of ill health, closing his 
offices and abandoning his practice. 
He offers his practice to a New York 
attorney, without the payment of any 
consideration and without agreement 
for present or future division of fees. 


handling Mexican legal 


Query: Is such New York attorney 
violating any Canon of Ethics or other- 
wise guilty of improper or objection- 
able conduct in accepting the practice 
of said Mexican attorney, and there- 
after, through other Mexican attor- 
neys, handling Mexican legal matters, 
including the procurement of Mexican 
divorce decrees, entirely for New York 
attorneys? 


rhe opinion of the committee 


was stated by Mr. JAcKsON, Messrs. 
Phillips, Brand, Drinker, Houghton, 
Mr. 


and Miller concurring. Brown 


did not participate 
1943 
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PROFESSIONAL 


rhe committee assumes that the 
process of turning over to the New 
York lawyer the practice of the re- 
tiring Mexican lawyer involves noth- 
ing more than a recommendation by 
the latter to his clients that in the 
future they take their legal problems 
to the former. There is no impro- 
priety in the New York lawyer's ad- 
vising on Mexican law, for a lawyer 
of one state may advise on the law 
of another state. For the correctness 
of such advice he assumes full legal 
responsibility. By giving such advice 
he represents that he is qualified to 
do so. “If the attorney is not com- 
petent to skillfully and properly per- 
form the work, he should not under- 
take the service.” 
brink, 202 App. Div. 
aff'd 236 N. Y. 669.) 


Participating and aiding in the 


(Degan v. Stein- 
(N.Y.) 477, 


procurement of admittedly illegal 
Mexican divorces for New York resi- 
dents is another matter. To use the 
words of the submitted statement, it 
is illegal and unethical. 

It is illegal because the state is a 
party to the matrimonial status of 
its citizens and insists that that status 
shall be dealt with only in a manner 
that will be recognized as according 
with the law of the state. (Maynard 
v. Hill, 125 U. S. 190; Restatement 
of the Law of Conflict of Laws, §§ 54, 
110, 111, 113.) 

It is unethical because the par- 
ticipation of a lawyer in illegal pro- 
ceedings violates the Canons of Eth- 
ics. “It is steadfastly to be borne in 
mind that the great trust of the law- 
yer is to be performed within and 
not without the bounds of the law.” 
(From Canon 15.) “The responsi- 
bility for advising as to questionable 
transactions, for bringing question- 
able suits, for urging questionable 
defenses, is the lawyer's responsi- 
bility. He can not escape it by urg- 
ing as an excuse that he is only fol- 
instructions.” 


“No client 


lowing his client's 
(From Canon 31.) 
nor any cause .. . is entitled to re- 
ceive nor should any lawyer render 
any service or advice involving dis- 
loyalty to the law whose ministers 


we are ... When rendering any such 


ETHICS COMMITTEE 


improper service or advice, the law- 
yer invites and merits stern and just 


condemnation,” (From Canon 32.) 


OPINION NO. 249 
December 19, 1942 


CANON 27—Definition of “addresses” 
permitted to be shown in listings in ap- 
proved law lists. Address of a law office 
must be a bona fide one. Neither address 
of law office or residence may be mis- 
leading. Whether a law address is bona 
fide depends upon particular facts and 
circumstances. 


The opinion of the committee was 
stated by Mr. Branp, Messrs.. Phil- 
lips, Miller, Drinker, Houghton, and 
Jackson concurring. Mr. Brown did 
not participate. 

We are asked to define the word 
“addresses” appearing in the second 
paragraph of Canon 27, the relevant 
portion of which reads: 

Publication in reputable law lists 
in a manner consistent with the 
standards of conduct imposed by these 
canons of brief biographical and in- 
formative data is permissible. Such 
data must not be misleading and may 
include only a statement of the law- 
yer’s name and the names of his pro- 
fessional associates; addresses, tele- 
phone numbers, cable addresses; 
branches of the profession practiced; 
date and place of birth and admission 
to the bar; .. . 

It is our opinion that an address 
(other than a cable address) within 
the intendment of the canon is that 
of the lawyer's office or of his resi- 
Neither 
misleading. If, for example, an of- 


dence. address should be 
fice address is given, it must be that 
of a bona fide office. The residence 
address, if given, should be identified 
as such if the city or other place of 
residence is not the same as that in 
which the law office is located. 
What constitutes a bona fide office 
will depend upon particular facts 
Whether the 
lawyer has a lease of the ofhce, a 
the 


and circumstances. 
telephone there, his name on 
building directory or office door, and 
the 


are 


whether there is some one in 
office to transact his business, 
elements which may be helpful in 
the determination of such a question 
—but cannot be regarded as the sole 


or absolute tests. 
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BAR 


Officers elected were: President, 
Robert R. Moodie, of West 


Vice Presidents, Laurens Williams, of 


Nebraska State 


Bar Association 


Point; 


Omaha, Farley Young, of Lincoln, 


and George B. 


Hastings of Grant; 
large of the Executive 
Yale Holland, of Omaha; 
member of the House of Delegates 


ot the 


forty-third annual meeting of 


HI 
the Nebraska State Bar 


tion was held in Omaha, on Decem 


ber 29 and 30, 1942, 


Associa member at 


Council, 


with more than 


American Bar Association, 


Paul E. Boslaugh, of Hastings. 


New York State 
Bar Association 


HE annual meeting of the 
York State Bai 
held in New York City on January 


99 929 
». 


New 


Association was 


Mr. Beardsley Rum! explained the 
so-called Ruml pay-as-you-go income 
tax plan. As a result of that explana- 
tion, the association passed a resolu- 


tion recommending to the Congress 





ROBERT R. MOODIE 


President, Nebraska 
State Bor Association 


five hundred members in attendance. 


Principal speakers on December 
Hon. L. Welch Pogue, 


\eronautics Board, 


29 were, chan 


man of the Civil 


whose subject was Aviation as a 
Law-Molding Force,” and Judge 
Gerald F. Flood, of Philadelphia, 
who spoke on “Youth Justice " “The 


annual dinne 
Ji ol 


subject 


eucst speaker at the 
Hon. John 
Knoxville, “Tennessee, his 


being “The Voice of the 


was Jennings, 
Lawver is 


Heard in the Land.” 

The closing session, held on the 
December 30. 
Hon ] 


General of 


alternoon of featured 


JAMES McC. MITCHELL 
Lom Watson, President, New York State 
on Bor Association 


an address by 
\ttorney Florida, 


“State Problems Concerning Labor 


Relations,” and Tappan Gregory, of | of the United States that the Internal 
Chicago, en “The War Work of the 


Bar.” 


Revenue Code be amended to pro 


American vide for the adoption of that plan. 


2°40 


ASSOCIATION NEWS 


Saltonstall, of 
address deliy 


Governor Leverett 
Massachusetts, in an 
ered at the meeting, pointed out 
“As a nation, we must play our part 
in the world. At the same time, we 


must determine, within our nation 
the kind of future which will pre 
serve the type of individual freedom 
we are fighting for.” 


John W. 


address, 


Governor Bricker, of 


Ohio, in his advocated a 


curb on the growth of bureacracy 


asserted that it tended to substitut 


government of men tor government 
of laws. 

The following officers were elected 
for the James Mc¢ 
Mitchell, Buffalo, president; Charles 
W. Walton, Kingston, secretary, and 
Robert C. 


Ihe Chairman of the executive 


ensuing year: 


Poskanzer, Albany, treas 
urer. 
committee is Mason H. Bigelow, New 


York City. 


Rhode Island 


Bar Association 





PATRICK H. QUINN 
President, Rhode Island 
Bar Association 


elected for the com- 


gue RS 
ing year at the 
of the Rhode Island Bar 


all of Providence, are 


annual meeting 
Association, 


Patrick H. 
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NOMINATING PETITIONS 


Quinn, president; Fred B. Perkins, 
t vice president; Elmer S. Chace, 
A. Wor- 


|, secretary; and Andrew P. Quinn, 


ond vice president; Lee 


isurer. 


Virginia State Bar 


meeting of the Council of 


I a 
A the Virginia State Bar, John C. 


Parker, Jr., 


was elected president to 


fill the unexpired term of the late 
Charles E. Pollard. 

Mr. Pollard, who died suddenly on 
February 6, had made as his chief 
objective as president of the associa- 
tion the ascertainment of what the 
Bar could do to help in the war ef- 
fort and what public assistance it 
could render to the citizens of Vir- 
ginia and the men in the armed serv- 
ices within the bounds of the Com- 
the War 


Service Committee was appointed, 


monwealth. To this end 


its duties were outlined by Mr. Pol- 
lard, and it is still functioning as, in 
the late president's words, “the great- 
est single effort ever undertaken by 
the Bar to be of public service.” 
The new president, Mr. Parker, 


headed this committee, had been 
elected vice president at the annual 
meeti’ g of the association in August, 
1942 


special committee on law lists for the 


and was the chairman of the 


entire time that committee acted. 


NOMINATING PETITIONS FOR STATE DELEGATES 


Note 
minating State Delegates expired 
1 March 25. The 


March issues contain petitions previ 


Ihe time for filing petitions 


February and 


uusly received. Those not published 
in this issue will appear in the May 


numbet 


Arkansas 


lo the Board of Elections: 


The undersigned hereby nominate 
1. W. Little Rock, fon 


t] Delegate for and 


Dobyns, of 
ie office of State 
from the State of Arkansas, to be 
elected in 1943 for a three-year term 


beginning at the adjournment of 


the 1943 Annual Meeting: 
Messrs. Harry P. Daily, Jno. P. 
Woods, Jos. M. Hill, John Brizzola- 


ra, and Harry P. Warner, of Fort 


Smith; 


Messrs. E. H. Wooten, T. K. 


Martin, C. T. Cotham, and Miss 
Bessie N. Florence, of Hot Springs; 
Messrs. Joe C. Barrett, Arthur L. 


D. Frierson, and H. H. 
McAdams, Jr., of Jonesboro; Messrs. 
J. Merrick Moore, Henry 
Chas. T. Coleman, L. B. Burrow, 
F. E. Chowning, H. E. Meek, G. D. 
Henderson, W. H Thos. S. 
suzbee, John W. Newman, Grove 
Howard Cockrill, B. 

Biggs, J. H. 
Sherrill, Terrell 
Wright, 


\dams, Chas 


Donham, 


Holmes, 


I. Owens, 
Cooper Jacoway, L. P 
Carmichael, J. A 
Marshall, Edward L. 
VoL. 29 


Aprit, 1945 


Henry M. 
Armistead, S. Lasker Ehrman, Verne 
McMillen, W. H. Rector, D. K. Haw- 


Thomas T. Dickinson, 


thorne, Edw. B. Downie, A. L. 
Barber, and E. A. Henry, of Little 
Rock; and Messrs. Nicholas J. 


Gantt, Jr., William F. Coleman, F. 
G. Bridges, Robert A. Zebold, and 
\. F. Triplett, of Pine Bluff. 


Idaho 
To the Board of Elections: 
The undersigned hereby nominate 
\. L. Merrill, of 


office of State Delegate for and from 
Idaho, to be elected in 


Pocatello, for the 


the State of 
1943 for a three-year term beginning 


at the adjournment of the 1945 
Annual Meeting: 

Messrs. Oliver O. Haga, W. B 
Bowler, Karl Paine, Ralph R. 


Brasheard, Wm. C. Dunbar, E. B 
Smith, E. J. Frawley, Sam S. Griffin, 
Edwin Snow, J. L. Eberle, Eugene 
H. Anderson, W. H. 
James H. Hawley, Hawley, 
James F. Ailshie, Oscar W. Worth- 
wine, and Laurel E. Elam, of Boise; 
Mr. S. Ben Dunlap, of Caldwell; 
Messrs. J. Ward Arney and W. S. 
Hawkins, of Coeur d'Alene; 
Messrs. O. A. Johannesen, Ralph 
L.. Albaugh and Otto E. McCutch- 
eon, of Idaho Falls; 
Messrs. Marcus J. Ware, Paul W. 
Hyatt, E. Erb, of 


Lewiston; and 


Langroise, 


Jess 


and George 


Messrs. Horace B. 
M. Bistline, H. ]. 
Jones, W. H. Witty, 
Glennon, of Pocatello. 


Phompson, F. 
Swanson, |. D. 
and L. E. 


Illinois 
To the Board of Elections: 

The undersigned hereby nominate 
Tappan Gregory, of Chicago, for the 
office of State Delegate for and from 
the State of Illinois, to be elected in 
1943 for the 
expiring at the adjournment of the 
1945 Annual Meeting: 


balance of the term 


Mr. Kaywin Kennedy, of Bloom- 
ington; 

Messrs. Floyd E. ‘Thompson, C. H. 
Poppenhusen, Frederick Mayer, Al- 
bert E. Jenner, Jr., Anan Ray- 
mond, Edward R. Johnston, Charles 
P. Megan, Lloyd D. Heth, Frederick 
Z. Marx, Lambert Kaspers, Francis 
E. Hinckley, Chas. O. Rundall, Edgar 
B. Tolman, Frederick Dickinson, 
Urban A. Lavery, Charles Leviton, 
Irwin T. Gilruth, Stephen E. Hurley, 
Chas. L. Byron, Clinton Merrick, S. 
Ashley Guthrie, Oscar M. Wolff, 
Whitney Campbell, Harry N. Gott- 
lieb, James P. Economos, Webster H. 
Burke, Charles B. Loucks, Ralph M. 
Snyder, Emerson C. Whitney, Philip 
R. Davis, Richard Bentley, Clarence 
P. Denning, John S. Miller, George 
W. Gale, Edward R. 


Adams, and 
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Wilber G. Katz, of Chicago; 

Mr. Henry C. Warner, of Dixon; 

Messrs. John E. Cassidy, Joseph F. 
tartley, Oscar P. Westervelt, and E. 
D. McLaughlin, of Peoria; 

Messrs. John R. Snively, William 
R. Dusher, Benjamin B. Early and 
Stanton E. Hyer, of Rockford; 

Messrs. Charles B. Stephens and 
Hoff, of Springfield; 

Messrs. Clarence W. Dive1 
Herman C. Litchfield, of Waukegan 


Alonzo and 


and 


Indiana 


To the Board of Elections 


Ihe undersigned hereby nominate 
Verne G. Cawley, of Elkhart, for the 
ofhce of State Delegate for and from 
the State of Indiana, to be elected 
in 1943 for a three-year term begin 
ning at the adjournment of the 1943 
Annual Meeting 

Messrs. Julian Sharpnack, William 
H. Dobbins, Frank N. Rich 
man, of Columbus; Messrs. Carlton 
I. Olds and Robert E. Proctor, of 
Elkhart; Mr. Melvin H. Spector, of 
Kenneth Call, 
\. P. Draper, and Herschel B. Davis, 
Wallace W. Mehl 
Goshen: 
Glenn D Fred’k C 
Crumpacker, Timothy P. Galvin, 
Carl A. William I 
Travis, of Hammond; Messrs 
as C. Batchelor, Arthur L. Gilliom, 
Fred C. Gause, Joseph A. McGow; 
an, Milton W. Mangus, George H. 
Batchelor, and H. Nathan Swaim, 
of Indianapolis; John W 
Fred Bingham, of 
Messrs. Aaron H. Hu 
Seebirt, Louis M 


and 


East Chicago; Messrs 
of Gary; Messrs 


and Robert E. Jones, ol 


Messrs. Peters, 
Huebner, and 


Thom 


Messrs. 
Schindler and ] 
Mishawaka; 
guenard, Eli F. 


NOMINATING PETITIONS 


Hammerschmidt, G. A. Farabaugh, 
Woodson S. Carlisle, and Dan Pyle, 
of South Bend; and Mr. Curtis G. 
Shake, of Vincennes. 


Louisiana 


To the Board of Elections: 


The undersigned hereby nominate 


Pike Hall, of Shreveport, for the of- 
fice of State Delegate for and from 
the State of Louisiana for the vacancy 
in the term to expire at the adjourn- 
ment of the 1943 Annual Meeting: 
Messrs. R. E. Milling, Emile God- 
chaux, I. R. Saal, Roberts C. Milling, 
L. Benson, Nicholas Callan, Monte 
M. Lemann, Henry P. Dart, Jr., Ed- 
ward Haspel, Esmond Phelps, Wm. 
J. Guste, Sumter D. Marks, Jr., Wal- 
ter J. Suthon, Jr., Hayward H. Hill- 
yer, Jr., Charles E. Dunbar, Jr., Ben- 
Guidry, J. 
Leverich, 


jamin W. Dart, Louis C. 
Blanc Watts K. 
W. B. Spencer, Jr., Samuel Lang, 
Jas. Hy. Bruns, McCall, Al 
C. Kammer, Rosen, Gib 
bons Burke, Charles Rosen, James 
W. Hopkins, Herman L. Barnett 
Ralph J. Schwarz, and M. Truman 
Woodward, Jr., of New Orleans. 
The same above-named 
and Morris B. Redmann of New Oh 
Pike Hall, of 
Shreveport, for the office of State 


Monroe, 


Harry 
Louis ® 


persons, 


leans, also nominate 
Delegate from the State of Louisiana 


for the regular three-year term be- 
ginning at the adjournment of the 


1945 Annual Meeting. 


Maryland 


To the Board of Elections: 

Ihe undersigned hereby nominate 
W. Conwell Smith, of Baltimore, for 
the office of State Delegate for and 
from the State of Maryland, to be 
elected in 1943 for a three-year term 
beginning at the adjournment of 
the 1943 Annual Meeting: 


Messrs. Edgar Allan Poe, Julius 
\. Victor, Jr., John Holt Richard- 
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son, Randolph Barton, Jr., Harry 
N. Baetjer, Lee S. Meyer, G. C. A. 
Anderson, Eben J. D. Cross, John 
H. Skeen, Enos S. Stockbridge, Roger 
\. Clapp, Paul M. Higinbothom, E. 
Paul Mason, H. Paul Rome, John 
M. Butler, Samuel J. Fisher, Saul A. 
Harris, Charles B. Hoffman, Web- 
ster Smith, J. Crossan Cooper, Jr., 
Paul F. Due, Robert W. Williams, 
Morton P. Fisher, Frederick W. 
Brune, J. Morfit Mullen, G. Ridgely 
Sappington, Charles Page, Robert 
France, Charles C. Wallace, Walter 
H. Buck, Edward N. Rich, John E 
Semmes, Austin ]. Lilly, 
Bartlett, Michael J. Manley, Web- 
ster S. Blades, Albert E. Donaldson, 
Roger B. Williams, James Cary, 3rd, 
W. Ainsworth Parker, Ward B. Coe, 


Thomas N 


Walter C. Mylander, and Misses 
Rose S. Zetzer, Anna W. Carton, 
Nellie M. Marshall of Baltimore 


Mr. William P. Lane, Jr., of Hagers 
town; Messrs. |] Duckett 
and Walter L. Green, of Hyattsville; 
Mr. Frederick W. C. Webb, of Salis 
and Mr. Francis Neal Parke, 
of Westminstet 


How ard 


bury; 


Massachusetts 
To the Board of Elections: 


The undersigned hereby nominate 
Frank W. 
the office of State 


Grinnell, of Boston, for 
Delegate for and 
from the State of Massachusetts, to 
be elected in 1943 for the balance of 
the term expiring at the adjourn 


ment of the 1944 Annual Meeting: 


Heber Smith, 
Daniel J. Lyne, Arthur D. Hill, Rich- 
ard H. Wiswall, Robert G. Dodge, 
B. A. Brickley, Herbert B. Ehrmann, 
Stuart C. Rand, Charles B. 
Rugg, of Boston; 


Messrs. Reginald 


and 


Mr. Grafton L. Wilson, of Brook 
line; 


Messrs. John M. 


mund M. Morgan, Samuel Williston 


Maguire, Ed 


and Joseph H. Beale, of Cambridge 


Messrs. Harold S. R. Buffington, 
Charles P. Ryan, Ray C. Westgate, 
Frank M. Silvia, William E. Fuller 
H. William Radovsky, and Harold 
E. Clarkin, of Fall River; 

Messrs. Thornton K. Ware, Samuel 
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NOMINATING PETITIONS 


M. Salney, James H. Walsh, Jr., 
Henry G. Bowen, and Aubrey Z. 
Goodfellow, of Fitchburg; Mr. Rus- 
sel L. Davenport, of Holyoke; Mr. 
Dudley H. Dorr, of Lancaster; and 
Messrs. Raymond T. King, Horace 
£. Allen, William W. Yerrall, Alfred 
Bettigole, O. D. Roats, Clarence R. 
Brooks, Julius H. Appleton, Thomas 
|. Collins, and Raymond A. Bidwell, 
of Springfield. 


New York 
To the Board of Elections: 

Che undersigned hereby nominate 
George H. Bond, of Syracuse, for the 
fice of State Delegate for and from 
the State of New York, to be elected 
in 1943 for a three-year term begin- 
ning at the adjournment of the 1945 
{Annual Meeting: 


Messrs. Edward W. Hamilton, 
Henry W. Pottle, Karl A. Mc 
Cormick, William Palmer, Philip J. 
Wickser, Harold J. Adams, Dana B. 
Hellings, Ralph Ulsh, William 
Morey, A. Edward Aaton, Charles 
Dautch, Charles P. Penney, Thomas 
Jr., Alfred <A. Buerger, 
Thomas R. Wheeler, William R. 
Emblidge, Christopher Baldy, Allen 
Keeney, D. J. Kenefick, James M. 
Mitchell, Edw. H. Letchworth, and 
Clayton M. Smith, of Buffalo; Mr. 
Arthur W. Agan, of Fayetteville; and 
Messrs. Charles H. Strong, Edward 
R. Finch, Arthur B. Spingarn, Al- 
bert J. Appell, Frederick W. Appell, 
Coran Capshaw, Leon  Schaefler, 
Richard Eyre, Chas. H. Keel, Alex 
L.. Strouse, Robert E. Coulson, Wil- 
liam L. Ransom, Harold J. Galla- 
gher, Wendell L. Willkie, Theodore 
Kiendl, John W. Davis, Allen Ward- 
well, John G. Jackson, and Nathan 
L.. Miller, of New York City. 


Penney, 


Messrs. Henry S. Fraser, Schuyler 
L. Black, Benjamin E. Shove, Lewis 
C. Ryan, Crandall Melvin, Horace 
M. Stone, Edward Schoeneck, 


P. Sidney Hand of Syracuse. 


and 


Rhode Island 


To the Board of Elections: 


The undersigned hereby nominate 
Henry C. Hart, of Providence, for the 
VoL. 29 


APRIL, 1943 


office of State Delegate for and from 
the State of Rhode Island, to be 
elected in 1943 for a three-year term 
beginning at the adjournment of the 
1943 Annual Meeting. 


Messrs. Chauncey E. Wheeler, 
James F. Armstrong, Harold A. An- 
drews, Frederick W. Tillinghast, Har- 
old P. Salisbury, John W. Baker, 
Frank L. Hinckley, Hayward T. Par- 
sons, Arthur M. Allen, Fred B. Per- 
kins, James A. Higgins, Frank H. 
Swan, Francis B. Kenney, Frederick 
W. O'Connell, Ernest A. Jenckes, 
Marshall Swan, Dana M. Swan, Fran- 
cis B. Kenney Jr., Robert B. Dresser, 
Walter A. Edwards, Gurney Edwards, 
Ronald B. Smith, Edward Winsor, 
William C. Waring, Jr., Elmer C. 
Tufts, Jr., James C. Collins, Harold 
E. Staples, Harold B. Tanner, Rus- 
sell P. Jones, Colin MacR. Make- 
peace, George C. Davis, and Miss 
Helen I. Binning, of Providence. 


Utah 


To the Board of Elections: 

The undersigned hereby nominate 
Robert L. Judd, of Salt Lake City, 
for the office of State Delegate for 
and from the State of Utah, to be 
elected in 1943 for the three-year 
term beginning at the adjournment 
of the 1943 Annual Meeting: 

Messrs. John D. Rice, Ralph T. 
Stewart, Geo. Jay Gibson, Wm. M. 
McCrea, A. H. Nebeker, C. W. 
Wilkins, A. M. Cheney, Paul B. 
Cannon, W. Q. Van Cott, P. T. 
Farnsworth, Jr., Sidney N. Cornwall, 
William W. Ray, Athol Rawlins, 
J. Morris Christensen, William J. 
Lowe, Dean F. Brayton, Sam D. 
Thurman, S. J. Quinney, C. C. Par- 
sons, Frank A. Johnson, Robert E. 
Mark, L. M. Cummings, James H. 
Wolfe, David W. Moffat, Cyrus G. 
Gatrell, and Paul H. Ray, of Salt 
Lake City. 
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the globe, as war costs mount, so must the record 
of our savings keep pace. 
Clearly, on charts like these, tomorrow's Victory 
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today by 50,000,000 Americans who now hold 
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